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taxation of Na- We publish this month 
in Ohio. the instructive decision 
of the Supreme Court of the United 
States, passing upon the contention of 
certain holders of shares in a national 
bank in the State of Ohio, that their 
rights under the national bank act (which 
prohibits state taxation of such shares 
at a greater rate than is imposed upon 
other moneyed capital in the hands of 
individual citizens) were violated, be- 
cause in assessing the value of their 
shares for taxation, they were not per- 
mitted to deduct certain bona fide debts 
- which deduction, they claimed, is per- 
mitted by Ohio law, to the owners of 
other moneyed capital. 

The court brings out very clearly 
just what was meant by Congress in pre- 
scribing this limitation upon state taxa- 
tion; that is, the meaning as developed 
by the modern decisions. The main 
purpose was to render it impossible for 
the state, in levying such a tax, to create 
and fix an unfriendly competition by 
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favoring institutions or individuals 
carrying on a similar business; and con- 
struing the act in this light, “moneyed 
capital” as used in the federal statute, 
is held not to mean a// moneyed capital 
in the hands of individual citizens, but 
only such portion thereof, as in fact en- 
ters into competition with the business 
of national banks. 

In the light of this construction, the 
court inquires as to whether the share- 
holders seeking relief, have been dis— 
criminated against in the assessment of 
their shares, in favor of the holders of 
other competitive moneyed capital? In 
the first place, it points out,there has been 
no intentional discrimination, because 
the present system of taxation in Ohio 
was long adopted before the creation of 
the national bank act. Then, does the 
practical operation of this tax system, 
work an actual and material discrimin- 
ation? 

Not in favor of the incorporated state 
banks, for equally with the national 
banks, the owners of shares therein are 
not permitted to deduct their indebted- 
ness in assessing the value. Nor is there 
found any discrimination in favor of the 
unincorporated, or private, banks of the 
state. These latter have no capital 
stock, and in determining the amountto 
be assessed the statute makes provision, 
it is true, for deducting the debts exist- 
ing in the business itself from the 
amount of moneyed capital belonging to 
the bank or banker, and the remainder 
is taxed. But the unincorporated bank- 
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er is given no right to deduct his gener- 
al debts, disconnected from the busi- 
ness of banking, and this deduction 
merely of debts incurred in the actual 
conduct of the business, is substantially 
equivalent to what is allowed the state 
and national banks, for they report their 
resources, less their liabilities, and the 
remainder only enters into consideration 
in fixing the value of the shares. Hence 
the conclusion is reached, that the na- 
tional, state and unincorporated banks 
are practically on the same footing, and 
there is no discrimination in the taxation 
of the national bank shareholders in 
favor of these other two classes of bank 
property. The court pursuing the in- 


quiry, looks into the question whether 
there is any other competitive moneyed 
capital, so taxed with privileges of de~ 
duction as to operate as a discrimination 
against that invested in national bank 
shares. 

The Ohio statute in particularizing 


the subjects of taxation, classifies them, 
with detailed definitions and statements 
of what is included in each, into 

(a) Real property. 

(b) Investment in bonds. 

(c) Investment in stocks, 

(d) Personal property. 

(e) Moneys, 

(f) Credits. 

It defines ‘‘credits” as follows: 

“The term ‘credits’ means the ex- 
cess of the sum of all legal claims and 
demands, whether for money or other 
valuable thing, or for labor or service 
due or to become due to the person 
liable to pay the tax thereon, including 
deposits in banks, or with persons in 
or out of the state, other than such as 
are held to be money as defined in this 
section, when added together (estimat- 
ing every such claim or demand at its 
true value in money), over and above 
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the sum of legal, bona fide debts 
owing by such person; but in making 
up the sum of such debts owing, no ob- 
ligation can be taken into account (1) to 
any mutual insurance company; (2) for 
any unpaid subscription to the capital 
stock of any joint company; (3) for any 
subscription for any religious, scientific 
or charitable purpose; (4) for any in- 
debtedness acknowledged, unless found- 
ed upon some consideration actually re- 
ceived and believed at the time of mak- 
ing the acknowledgment to be a full 
consideration therefor; (5) for any ac- 
knowledgment made for the purpose of 
diminishing the amount of credits to be 
listed for taxation; (6) for any greater 
amount or portion of any liability as 
surety than the person required to make 
the statement of such credits believes 
that such surety is, in equity, bound to 
pay,” etc. 

It will be seen that the owner of 
‘‘credits” as defined, is permitted to de- 
duct his legal bona fide debts (except 
certain classes) trom their valuation. 
The owners of property, other than 
credits, are not permitted such deduc- 
tion and under the Ohio law, shares in 
national and state banks are ‘‘stocks” 
and not credits from which debts can 
be deducted. 

It was contended on behalf of the na- 
tional bank shareholders that all credits 
are moneyed capital, and that they 
were large enough in amount, when 
compared with moneyed capital invested 
in the national banks, to make their 
taxation, with deduction of debts, an il- 
legal discrimination against the holders 
of national bank shares. The report of 
the auditor of state for the year involved 
showed credits, after deducting debts 
allowed, of over $100,000,000. This, 
however, was not found as a fact, and 
the court could not take judicial notice 
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of the auditor’s report. But, even look- 
ing at it, the court says, the total cred- 
its do not show what proportion consist 
of moneyed capital in the hands of indi- 
viduals which enter into competition 
with the business of national banks. 
The conclusion of the court upon this, 
the main question in the case, is that 
the shareholders have failed to prove 
what proportion of competitive mon- 
eyed capital in the hands of individual 
citizens are included in the term ‘‘cred- 
its,” and thus no facts are presented 
which enable the court to say whether 
there has, or has not, been any material 
discrimination; hence, the shareholders 
have not made out acase for relief. The 
main steps in the line of reasoning, 
reaching to this conclusion, are these: 
All credits, as defined in the statute, 
are not moneyed capital, The term in- 
cludes, among other things, ‘‘all legal 
claims and demands * * * for labor 


or service,” etc. These and other claims 
mentioned therein are not moneyed cap- 


ital. What proportion are moneyed 
capital, and what are not, the record 
does not show, and affords no means of 
ascertaining. 

Of the proportion which are moneyed 
‘Capital, it is further impossible to tell 
what amount is, and what amountis not, 
of such character as to come into com- 
petition with the business of national 
banks, so as to be ‘‘moneyed capital” 
within the meaning of the federal 
act. 

The court being wholly prevented 
from ascertaining what proportion the 
moneyed capital of individual citizens 
included in the term “credits” [and from 
which some classes of debts can be de- 
ducted] bears to the amount invested in 
national bank shares, it is therefore un- 
able to say whether there has, or has 
not, been any material discrimination 
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such as the federal statute was enacted 
to prevent. 

As a result, the shareholders have 
failed to make out a case for the inter- 
vention of the court. 

This case is a very instructive one 
upon this subject, and shows how diffi- 
cult it is for shareholders in national 
banks to prove a state of facts which 
will obtain for them the relief from un- 
equalized taxation to which they, in 
many cases, think themselves entitled 
by virtue of the provisions of the na- 
tional bank act. 


In this number will be seen 
the decision of the supreme 
court of Iowa to the effect that where a 
bank receives paper for collection and 
hands it over to a notary—who is also 
an officer of the bank—for protest, and 
the latter is negligent in serving notice 
of dishonor, whereby an indorser is re- 
leased, the bank is not liable for the 
failure of the notary to perform his duty, 
because, for the particular purpose, the 
notary is a public officer,rather than the 
agent of the bank. 

To show how the courts corflict in 
their decisions upon these matters, it is 
only necessary to point out a decision 
upon similar facts rendered in the 
neighboring State of Nebraska. (See 
Wood River Bank v. First National 
Bank of Omaha, 9 B. L. J. ). There- 
in, the Supreme Court of Nebraska held 
the general rule to be that where a bank 
delivers a note or bill to a notary public 
for demand, protest and notice, it will 
not be liable for the default of the lat- 
ter. But, it further held, that where 
such bill remains in the bank to be pro- 
tested for non-payment by the president 
and manager thereof, a notary public, 
and who, although aware of the instruc- 


Bank’s liability 
for notary. 
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tions to the contrary, delays noting for 
protest or giving notice, in consequence 
of which the indorsers are discharged, 
such notary will be held to be the agent 
of the bank, and the latter will be liable 
for his negligence. 

Matters of this kind, although con- 
nected with commercial paper, are not 
covered by the Negotiable Instruments 
Law, and the judicial rules governing 
them will, therefore, remain at variance, 
in different states, until brought into 
line by subsequent enactments, or a 
modification and conformity of judicial 
views. 


The arrest ot 
the counterfeit- 
ers. 


It is a matter for congrat- 
ulation that the counter- 
feiters who are charged with making 
the plates and circulating the spurious 
$roo silver certificates have, at last,been 
arrested in Philadelphia, and the plates 
from which they were printed, secured. 
This counterfeit note, bearing the Mon. 
roe head, first appeared about eighteen 
months ago,and was of such a dangerous 
character that the banks have, for a long 
time, refused to accept any $I00 notes 
with the Monroe head, without a certifi- 
cate of genuineness from the treasury 
department. Owing to the high de- 
nomination, $100 certificates do not freely 
circulate from hand to hand in retail 
trade, but naturally drift into the banks, 
which, for this reason, were especially 
endangered by the existence of this ex- 
ceptionally deceiving counterfeit. 

Its original discovery was made by 
Assorting Teller George Cremer of the 
Sub-treasury in New York, and ever 
since, the government agents have been 
working most assidiously to find the 
plates, their makers and the place of 
manufacture. This has now been done, 
and a nest of conspirators unearthed at 
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Philadelphia just in time to prevent the 
launching of a plan of operations, the 
most dangerous to the monetary system 
of the country, ever attempted. Had 
the discovery not been made when it 
was, it is said the counterfeiters in a 
short time would have had in operation 
a paper making plant by which they 
would have been enabled to make the 
paper for notes so nearly like that made 
by the Government that the notes could 
not have been distinguished, They al- 
ready had enough paper to make notes 
to the value of $9,000,000. 

What has been accomplished by the 
Government agents at Philadelphia 
includes the arrest of a partnership of 
five criminals, the seizure of the face and 
back plates of the $too silver certificate, 
which has so long worried and troubled 
the Treasury, the face and back plates 
of an Everett head $50 silver certificate, 
the partly finished face and back plates 
of a $100 Lincoln head Treasury note, 
the unfinished face and back plates of a 
$20 silver certificate and three ten cent 
fifty cigar internal revenue stamp plates. 
Also the discovery of how the conspira- 
tors were about to get into the manufac- 
ture of paper like that used by the Gov- 
ernment in printing Treasury and bank 
notes. 

It was found that the criminals 
had on hand nine tons of water-marked 
internal revenue paper, all counterfeited, 
and more, in bulk and volume, than the 
stock of similar paper kept on hand by 
the Bureau of Printing and Engraving at 
Washington,and sufficient to have print- 
ed 25,000,000 stamps. Remarkable to say, 
all the conspirators are young men, the 
oldest being not over 38. Had theplan 
to manufacture paper for the notes suc— 
ceeded, the excellence of the engraving 
was such that it would have been almost 
incapable of detection. 
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Checks as 
assignments. 


The decision of the United 
States Circuit Court in 
Pennsylvania in National Union Bank 
v. Receiver of Chestnut Street National 
is interesting, as affecting the practice 
among the Clearing House banks in 
New York City in regard to throwing 
out checks of out-of-town banks which 
have failed. Insettlement of its weekly 
balance due the National Union Bank, 
the Chestnut Street National of Phil- 
adelphia remitted its check upon the 
National Bank of the Republic, which 
was paid through the New York Clear- 
ing house on the same morning that 
the Chestnut street bank failed. but be- 
fore notice thereof. Later in the day, 
the Republic bank learning of the fail- 
ure, returned the check and received 
reimbursement under the clearing house 
rules; then sent the money to the re- 
ceiver of the Chestnut Street National. 

The National Union Bank 1s held en- 
titled to the money, rather than the re- 
ceiver. While it is true,both under the 
federal and New York law,that acheck, 
of itself, does not assign the deposit 
drawn against, the special circumstances 
connected with the drawing of the 
check are held to make the transaction, 
as a whole, an equitable assignment of 
the money in the National Bank of the 
Republic to the National Union Bank 
before the failure, and the assignment 
became especially effective inasmuch 
as the money had been actually paid 
over,and the purpose of the assignment 
consummated, before notice of the fail- 
ure. 


The subsequent return of the money 
by the National Union Bank is held to 
be not a parting with title, but in pur- 
suance of the local clearing house re- 
quirement, with which the outside bank 
had nothing to do, and which could not 
be invoked in its favor, by the receiver, 
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New York Col- 
lection Charges. 


The plan of charges on 
out-of-town collections 
made by New York banks which went 
into operation April 3rd. is,from all ac- 
counts, working to manifest advantage. 
Many complaints and objections have 
been made, but not to the extent anti- 
cipated, and these have been offset by 
the numerous expressions of approval 
which have come from all over the 
country. The bankers, both city and 
country, should stand together in this 
matter, for the maintenance of proper 
charges for work done, 


The money in circulation in 
the United States has more 
than doubled in the last twenty years; it 
has increased 50 per cent. since 1886, 
and more than 25 per cent. since July 1, 
1896. A table just prepared by the 
Treasury Bureau of Statistics shows 
that on July 1, 1879 the amount in circu- 
lation was $818,631,793; on July 1, 
1889, $1,379,964,770, and on April 1, 
1899, $i1,927,846,942. No period in our 
history has shown a more rapid growth 
in the money in circulation than the last 
three years. On July 1, 1896, the be- 
ginning of the new fiscal year, the amount 
in circulation was $1,509,725,200. By 
July 1,1897,it had reached $1,646,028, 246, 
an increase of $136,303,046. On Julyt, 
1898, it was $1,843,435,749, an increase 
for that year of $197,407,303 and at the 
beginning of the present month it was 
$1,927,846,942, an increase in the nine 
months of the present fiscal year of 
$84,411,193. The increase since July 1, 
1896, has been at the rate of nearly half 
a million dollars for each business day, 
and during the past year has averaged 
considerably more than a half million 
dollars for each business day. 

The per capita circulation on April 1, 


Money in 
Circulation. 
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1899 was the largest ever shown at that 
period of the year in the history of our 
country. At that date it was, according 


to the official statement ot the Treasury 
Department, $25.45 per capita, while 
that of April 1, 1898, was $23.69; April 
1, 1897, $23.01, and April 1, 1896, $21.53. 


The Central Council of 
the National Sound 
Money League recently held a meeting 
in the City of New York, and adopted 
the following resolutions: 

Resolved, that the National Sound 
Money League demands that a declar- 
atory act of Congress be passed, making 
all bonds, notes or other obligations of 
the United States payable in lawful unit 
value, which is by statute a dollar made 
of gold; also,an act of legislation giving 
the holder of any note or coin of the 
United States the right to demand re- 
demption under suitable provision in 
respect to subsidiary coins of less than 
$1 each, in said unit of value or dollar 
made of gold or its multiples in other 
gold coin. 

Resolved, that so long as the govern- 
ment continues to reissue its notes to 
circulate as money, the league favors 
legislation establishing a separate bureau 
of issue and redemption inthe treasury 
department, in which shall be held a 
separate reserve of gold coin in suffici- 
ent amount to assure the prompt redemp- 
tion of all the demand obligations of 
the government. 


The Sound Money 
League. 


Charles A. Conant con- 
tributes a very interesting 
article upon the “Development of Credit” 
to the March ‘‘Journal of Political Econ- 
omy,” He says: “One of the most re- 
markable phenomena of modern finan- 


ciering is the power of credit. Credit 


The Development 
of Credit. 
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has taken the place of money to a large 
extent in the larger transactions of com- 
merce. Money has remained the com- 
mon denominator of all payments, but as 
an actual medium of exchange, has been 
to a great extent reduced to the subor- 
dinate function of settling retail trans- 
actions. The greater commerce of the 
world is carried on by a refined system 
of barter, in which banking credits of 
one sort or another are the chief factors, 
The economic function of a banking 
credit is that of astore of value, like 
hoarded silver or gold. It constitutes 
command over commodities, affording 
the saved or postponed title to capital.” 

The article shows that the two funda- 
mental elements of credit are confidence 
and time, and the writer enlarges upon 
the part which each element plays in 
credit transactions, The forms of credit 
with which the science of money has 
most to deal are said to be bank notes 
and other banking credits, which have 
been largely substitued for metallic 
money in exchanges. The latter is the 
natural medium in a community where 
confidence is lacking or credit is unde- 
veloped, possessing exchange value in 
itself, while a banking credit is only a 
paper certificate that the holder has 
delivered certain goods or rendered cer- 
tain services to some other member of 
the community, and is entitled to an 
equivalent. A banking credit, whether 
a bank note ora deposit receipt, is de- 
scribed as a certificate of barter and 
banking credits represent a system of 
barter by which the substitution of cer- 
tificates of barter for direct exchange of 
goods, man to man, permits the comple- 
tion of the two halves of an exchange at 
different dates and gives freedom of 
choice among the objects of exchange. 

The article is thorough in its treatment 
of all phases of the subject. 
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THE LIABILITY ATTACHED TO BANKING PARTNERSHIPS, 


The owners of the stock of the seven 
or eight thousand incorporated banks of 
the country,state and national,are under 
a statutory liability for debts of the cor- 
poration which is limited either to the 
amount of the stock, or at most to dou- 
ble that amount, according to the par- 
ticular creating statute. The owners of 
the four thousand or more private, un. 
incorporated, banks throughout the 
United States, on the contrary, do not 
enjoy any such limitation, each being 
individually liable for the entire debts of 
the partnership. 

This liability,for debts, of the individ- 
uals owning and managing private 
banks, is not oppressive so long as the 
individual owners remain personally in 
the business and in control of the funds; 
it is nothing more than the liability 
which each individual in the land incurs 
for all the debts personally contracted 
by him in the affairs of life. But as in 
every other business, so with banking, 
the progress of time marks a constant 
changing of ownership. The business 
continues, but the individual owners 
change; and it is the after liability 
for the debts of the business, incurred 
subsequent to the retirement of the for- 
mer owners when they have no further 
control of the funds,or voice in the man- 
agement, that there is an important dif- 
ference between ownership in the incor- 
porated, and in the private, banks, 

In the incorporated bank, retirement 
from, and change of, ownership is evi- 
denced by transfer of the stock from one 
individual to another, the corporation 
remaining the same. Parting with his 
stock, the retiring owner also parts with 
all liability for subsequent debts. Not 


so, in the case of the retiring member of 
a private banking partnership. While 
every change of ownership by the with- 
drawal of one or more members,and the 
incoming of successors, works a dissolu- 
tion of the old firm, and the creation of 
anew, there is nevertheless a continua- 
tion of the liability of retiring members 
for subsequently created debts of the 
new firm, to all creditors of the old,who 
have dealt with the partnership without 
notice or knowledge of the change, 
This is an important matter for every 
retiring member of a banking partner- 
ship to see to, that all creditors of the 
old partnership have actual notice of his 
retirement from,and disconnection with, 
the continuing business, in order that a 
liability, in definite both as to time and 
amount, may not continue to hang over 
him. 

A forcible illustration of how necessary 
it is for the retiring member to be par- 
ticularly thorough in this regard is 
afforded by the decision of the Supreme 
Court of Illinois, which we publish in this 
issue and which will make interesting 
reading for the members of private 
banks all over the country, A bank- 
ing partnership was formed to continue 
ten years. At the end of two and one- 
half years, four of the six partners re- 
tired under articles of dissolution, and 
the remaining two continued the busin- 
ess, notifying the public bya sign in the 
window, naming the new firm as, 
‘*successors” to the old, by printed 
calendars, and printed withdrawal re- 
ceipts. Nine months later,the new firm 
failed. A certain depositor, whose 
account had been opened with the old 
firm and carried, with the same pass- 
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book, with the new firm down to its 
failure,brought suit against the members 
of the old firm who had retired, to re- 
cover the amount of his loss. He had 
never received personal notice of the 
change of partners and he established, 
by evidence, that he had had no actual 
notice thereof; that he did not see the 
calendars, nor notice the change in the 
sign, nor read the receipts given to him, 
further than toascertain that the amount 
stated was correct. The Court gave 
him judgment saying that ‘‘having be- 
gun business relations with the original 
firm, the law presumes that he relied on 
the financial ability and integrity of each 
ostensible partner, and as to him, the 
original partnership continued, until he 
had knowledge or notice of a change in 
the same.” 
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This case shows how necessary it is 
for retiring members to make sure that 
all creditors have notice of their retire- 
ment, and the dissolution, Inthe case 
cited, by the terms of the dissolution the 
remaining members ‘‘ were to continue 
the business alone. They were to give 
notice immediately to the creditors of 
the partnership of the dissolution, and 
to pay all its liabilities, and were not to 
use the name” of the old firm in contin- 
uing the business. Doubtless the retir- 
ing members thought this was amply 
sufficient for their protection. But the 
result of the case teaches otherwise. Re- 


tiring members should not rely on the 
agreement of the new members to give 
notice, but should see to it that the no- 
tice to all creditors is actually given, by 
attending to this important matter 
themselves. 


UNDER WHAT CIRCUMSTANCES A CHECK MAY CONSTITUTE AN 
EQUITABLE ASSIGNMENT OF THE FUNDS UPON 


WHICH 


Judge Dallas,of the United States Cir- 
cuit Court for the Eastern District of 
Pennsylvania, has just decided an in- 
teresting question between the National 
Union Bank of New York City and the 
Receiver of the Chestnut Street National 
Bank of Philadelphia, holding that the 
circumstances under which a check was 
drawn by the Chestnut Street National 
Bank on the National Bank of the Re- 
public of New York City to the order of 
the National Union Bank, coupled with 
the passing of the check through the ex- 
changes at the New York Clearing 
House, before notice of the insolvency of 
the Chestnut Street National Bank had 
come to any of the other parties to the 
check, constituted an equitable assign- 
ment of the funds upon which the check 
wasdrawn. The decision also considers 
the effect of the Clearing House rules 


IT IS DRAWN. 


and their non application to banks which 
are not members thereof. 

Mr. Charles E. Rushmore, of the law 
firm of Stern & Rushmoreof No. 40 Wall 
Street, New York City, argued the mat- 
ter in behalf of the National Union Bank, 
the Receiver of the Chestnut Street Na- 
tional Bank being represented by Mr. 
William H. Addicks and Mr. Asa W. 
Waters of Philadelphia. 

The following is the full text of the 


opinion, 4 


In the Circuit Court of the United 
States, for the Eastern District of Penn- 
sylvania. In equity. National Union 
Bank v. George H. Earle, Jr., as Re- 
ceiver of the Chestnut Street National 

ank. 


Dallas, Circuit Judge: This is a gen- 
eral demurrer toa bill which prays a de- 
cree for $21,145.43. The facts properly 


, 
A 


49 





CHECK AS ASSIGNMENT. 


pleaded, and therefore admitted, are 
well summarized in the complainant’s 
brief as follows. 

‘‘The Chestnut Street National Bank, 
a Philadelphia institution, was a collect- 
ing agent of the complainant, the Na- 
tional Union Bank, of the City of New 
York, The arrangement between the 
parties required that the Chestnut Street 
National Bank should remit to the Na- 
tional Union Bank on Wednesday of 
each week for the balance as shown by 
its books to be due to the latter at the 
close of business on the preceding day, 
and this custom was invariably follow- 
ed. 

“On December 22, 1897, the Chestnut 
Street National Bank held, as such col- 
lecting agent,the proceeds of collections 
made by it for the National Union Bank 
in the amount of $21,103.43. 

‘‘The Chestnut Street National Bank, 
having at that time funds on deposit 
with the National Bank of the Republic, 
in the City of New York, more than 
sufficient to satisfy its liability to the 
complainant, as aforesaid, ‘and desiring 
to apply said funds and appropriate the 
same to the satisfaction of said liability, 
drew its cashier’s check for that purpose 
on the National Bank of the Republic 
against said funds, in the amount of 
$21,103.43, and forwarded the same to 
the National Union Bank, and immedi- 
ately upon forwarding debited itself and 
credited the National Bank of the Re- 
public, and credited itself and debited 
the National Union Bank with the 
amount of said draft.’ 

‘The said cashier’s check was received 
by the complainant early on the morn- 
ing of the 23rd day of December, 1897, 
and was presented by it at ten o'clock 
on that morning to the National Bank 
of the Republic, at the Clearing House 
in the City of New York, of which both 
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the said National Bank of the Republic 
and the said National Union Bank were 
members, ‘and the said check was duly 
paid by the said National Bank of the 
Republic through said Clearing House 
at that time.’ 

‘It appears that on that day (Decem- 
ber 23, 1897) the Comptroller of the 
Currency required the Chestnut Street 
National Bank to close its doors and 
suspend business because of its insol- 
vency. This fact, however, was not 
known either to the complainant or to 
the National Bank of the Republic at 
the time the cashier’s check in question 
was received by the former, and pre- 
sented to the latter. Shortly before 
eleven o'clock on that day the National 
Bank of the Republic, having received 
unofficial information that the Chestnut 
Street National Bank had suspended 
business, returned the said cashier's 
check to the National Union Bank, en- 
dorsed ‘Bank suspended’, and requested 
the repayment thereof, whereupon the 
National Union Bank (acting, however, 
solely in pursuance of a custom prevail- 
ing among the Clearing House Banks in 
New York in cases of such reclamation, 
‘to pay the amount reclaimed at once 
and to adjust the merits of the claim 
afterwards’),repaid to the National Bank 
of the Republic the amount of the check, 
Thereafter the complainant demanded 
from the National Bank of the Republic 
the return of the money so restored to 
that Bank, which refused, however, to 
repay the same, or any part thereof, and 
thereafter remitted the said funds to the 
respondent, who had been appointed the 
receiver of the Chestnut Street National 
Bank. 

“Thereupon the complainant duly 
demanded the return of said money 
from the respondent, but without avail.” 

That the delivery of a check will not 





196 


of itself operate as an assignment must, 
for this court at least, be regarded as 
settled. But where the delivery of the 
check was accompanied by, or has been 
connected with, circumstances from 
which it may be reasonably inferred 
that an appropriation of the fund, to 
the extent of the amount of the check, 
was intended, or if such an appropria- 
tion has been actually effected, it is 
equally well settled that the transaction 
as a whole constitutes an equitable as- 
signment fro tanto, From ‘‘the conduct 
of the parties, the nature of their deal- 
ings, and the attendant circumstances” 
in this case I think that, under the au- 
thorities, a purpose by the Chestnut 
Street Bank to appropriate the fund in 
question must be implied; and also, 
that when “the said check-was duly 
paid,” that purpose became fully execu- 
ted and the appropriation was consum- 
mated. Fourth Street National Bank 
v. Yardley, 165 U. S,, 644; Clark v. 
Sigua Co., 39 U. S. A., 754. 

The Bank of the Republic paid the 
check by an adjustment of balances 
effected in accordance with the rules of 
the Clearing House, of which it and the 
Union Bank were members; but in legal 
contemplation the transaction was the 
same as if the payment had been spe- 


cifically made. The Union Bank received. 


a fund which was absolutely its own. It 
returned this fund to the National Bank 
of the Republic, upon reclamation made 
by the latter, in pursuance of the con- 
tractual obligation which the Union 
Bank had assumed, to comply with the 
requirement of the Clearing House that 
such reclamation should be honored. 
The Chestnut Street Bank, not being a 
member of that organization, could not 
have invoked this requirement, and in 
point of fact had nothing whatever to do 
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with the return of the money. The sit- 
uation and motives of the two New 
York banks are obvious. The Bank of 
the Republic had, without knowledge or 
notice of the insolvency of the drawer, 
paid a check ofa national bank. Ata 
later hour it learned of the failure of that 
bank. It then apprehended that some 
question might arise respecting the 
legality of the payment which it had 
made, and in consequence it exercised 
its right to demand that the money 
should be restored to its keeping ‘‘at 
once, and to adjust the merits of the 
claim afterwards.”” This demand was of 
necessity complied with, but by this 
compliance the Union Bank did not dis- 
claim or affect its title to the fund. The 
Bank of the Republic clearly did not 
acquire, and it did not claim to have any 
beneficial interest in it, It took it asa 
trustee for the actual owner, and held it 
to await a proper determination of any 
doubt which might have been supposed 
to exist respecting its ownership, There 
never was any such determination, yet 
the Bank of the Republic transferred the 
money to the receiver of the Chestnut 
Street National Bank, who was not en- 
titled to it, and, apparently, in total 
disregard of the rights of the Union 
Bank, whose money it really was. If it 
were still in the custody of the Bank of 
the Republic its duty to pay it over 
to the Union Bank would, I think, be 
unquestionable; and, in my opinion, a 
court of equity, avoiding unnecessary 
circuity, should now require the defend- 
ant, into whose possession the fund has 
been traced, to execute the trust which 
adheres to its possession by relinquishing 
that fund to the plaintiff. 

The demurrer is overruled, and the 
defendant is assigned to answer se¢ 
rez. 
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BANK ACCOUNTS AND THEIR AUDIT. 


Paper No. II., read before the American Association of Public Accountants in New York, by 
Arthur W. Smith, C. P. A. 


Taking up the subject of bank ac- 
counts and their audit in continuation of 
the paper I had the honor to give at 
your last meeting, when I[ touched upon 
the accounts, I think I cannot do better 
than first give you a quotation suitable 
for certified public accountants, because 
so many of us appear reluctant to tackle 
a bank audit. 


‘Our doubts and fears are traitors and make 
us lose 

The good we oft might win by fearing to 
attempt.” 


Having briefly dealt with the subject 
of ‘**The Accounts,” I now equally brief- 
ly touch upon ‘‘The Audit.” 

What is a bank audit? 

I find that the public—this includes 
bank depositors and those with current 
accounts—have a somewhat hazy idea 
of what it involves, and indeed, doubt 
that an audit can be made at all. 

This may be due to the want of a legal 
definition of the duties and responsibil- 
ities of an auditor; as well as to the 
opinion that government supervision 
renders needless any further oversight. 
I think we all look forward to speedy 
legislation to define the duties of the 
auditor, and are ready to carry the re- 
sponsibility. 

It is hardly necessary to state here 
that the bank examiner's oversight is of 
a perfunctory nature and in no way 
covers the usual thorough examination 
of the C, P, A, The many bank failures 
throughout the country seem to fail to 
convince those most interested that the 
present safeguards are insufficient. 

Every bank should have one (or more) 
C. P. A. retained in its service to report 
on the financial condition of those seek- 


ing accommodation, It is not generally 
known, and many bank presidents and 
cashiers overlook the fact, that aC.P.A. 
is peculiarly adapted to expeditiously 
and accurately ascertain the position of 
the business man. There are the wise 
men of the West, who utilize to their 
bank’s advantage the clear and concise 
statement with brief remarks prepared 
by the C. P. A. Such reports can be 
obtained at less cost than that of retain- 
ing an officer for that purpose only. 

A large proportion of bank failures 
have resulted from want of care in veri- 
tying statements made by applicants for 
discounts or loans. This want of care 
is frequently coupled with a lack of the 
moral courage required to write off or 
provide for bad loans, as soon as dis- 
covered. Asa result, they accumulate 
until a slight panic or depression in 
some particular line of trade compels 
the doors to be closed. 

The accumulation of worthless ac- 
counts is one of the conditions an audit- 
or is called upon to prevent—or resign. 

How can an auditor discriminate be- 
tween good and bad accounts? Such a 
quality is usually born in the man who 
chooses the accountancy for his profes- 
sion, 

There are banks in a flourishing con- 
dition to day, which in the past have 
allowed such accounts to accumulate 
into the millions, but have at last been 
compelled to write them off, and their 
present healthy condition is due to thus 
eliminating from their assets such ficti- 
tious values. 

The auditor can always locate at least 
nine-tenths of the doubtful accounts. It 
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is one of those difficulties which seems 
at first sight insurmountable, but famil- 
iarity with allkinds of business methods 
especially fits him to deal with the prob- 
lem. 

The Audit.—As on the last occasion I 
drew your attention specially to three 
important requisites in bank account- 
ing. viz. : 

a. The Adoption of the Total System. 

b. The Introduction of Individual 
Ledgers. 

c. The Publication of Comprehensive 
Accounts. 

I would now refer to these in relation 
to the work of The Audit. 

(d.) Zhe Advantage of the Total System 
in Relation to Accuracy and a Quick Audit. 
In brief outline this system consists in 
sO arranging the columns in the various 
books, that all the entries from a col- 
umn in one book are posted in corres- 
ponding columns in the others, so that 
on merely footing these columns the 
totals will agree with the total of the 
book from which the entries are derived. 

For example, in a ledger there would 
be special columns of both debtor and 
creditor sides for cash; the totals of these 
columns taken out must agree with the 
totals in the cash books. The same ap- 
plies to other cases, and the extracting 
of the totals, besides being more speedy 
than checking individual items, proves 
not only that the total has been entered, 
but also that no other amounts have 
been inserted, 

The method of totals is the most re- 
liable and expeditious means of proving 
the clerical accuracy of entries in the 
books of account. Where this system is 
not adopted it is often possible, e.g., to 
make credits from some other source to 
replace cash which should have passed 
toa given account. Duplication of en- 
tries, i.e. the posting twice of any item 
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is caught at once, while merely check- 
ing would leave reasonable doubt wheth- 
er a tick might have been maliciously 
added, or inadvertently omitted, and 
even aC. P, A. must remember that, 
as has been wittily said, ‘‘We are none 
of us infallible, not even the youngest of 
us.” 

When the totals prove, the only ques- 
tion remains as to the various items 
being carried to the correct accounts, 
and when the accounts are properly 
classified and the totals of each class 
provided for, this field of investigation 
is correspondingly narrowed, Of course 
the proof by totals does not mean the 
absolute correctness of the accounts, 
any more than the fact of the debits and 
credits in a trial balance being equal 
proves the correctness of the ledger, but 
it does prove that the amounts under 
each classification, and neither more or 
Zess,have been carried through the books. 

The moral effect of the knowledge that 
any entries made from other than legit— 
imate sources must infallibly be discov- 
ered by the auditor is one of the great- 
est advantages of this method. The 
auditor must be a periect adding ma- 
chine, and verify all additions. 

(e.) Zhe Advantages of Individual Led- 
gers.—All that has been said as to the 
reduction of interference with current 
work by the increase in the subdivision 
of the ledger will of course apply to the 
case of the audit, and need not be en- 
larged upon here. The use of individual 
ledgers is one of the means of assisting 
aC. P. A. to determine as to the value 
of an account, the whole of an account 
covering a considerable period being 
under his observation, 

(f.) Zhe Publication of Comprehensive 
Accounts.—While not strictly part of the 
audit, it is often better for an auditor to 
first of all make out detailed accounts, 
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which enables verification to be readily 
made by the checking of additions and 
balances. The preparation of a lucid 
and satisfactory balance sheet requires 
the highest skill. 

(g.) Mon-Lnterruption of Business.— 
One point which requires careful con- 
sideration is the prevalent idea that the 
presence of the auditor in the bank will 
upset current work and throw everything 
into arrears. The widespread prevalence 
of this opinion is only equalled by its 
falseness. This non-interruption of bus- 
iness is of course best attained by a so- 
called continuous audit, the efficiency of 
which is always greatly increased by 
the moral effect of the constant expec— 
tancy caused by the knowledge that the 
visits of the auditor are frequent, and 
some how or other have a way of taking 
place when least expected or desired. 

This leads to another point, on which 
public opinion still needs educating, 
viz , that the auditor should be the rep- 


THE HABIT OF CREDITING 


As is well known, the rule of law (un- 
less modified by contrary agreement, 
custom or understanding), is that upon 
a deposit being made by a customer 
with his bank in the ordinary course of 
business of checks and drafts which are 
credited in his regular account, title to 
such paper deposits immediately vests 
in the bank, which becomes debtor to 
its customer for the amount before act- 
ual collection, Over go per cent. of the 
total deposits with the banks of the 
country consists of paper, as distin- 
guished from actual cash, and it is an 
obvious inference that a large propor- 
tion falls within the operation of this 
rule. In our February, 1899, Journal, 
(p. 87), we pointed out how this rule of 
law as te ownership of deposited paper 
worked in actual practice in cases where 
the paper was lost in the mail, or where 
the bank failed before collection, 

In the present Journal a decision 
from Nebraska (p. 223) suggests and 
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resentative of the stockholders and de- 
positors to effectually guard their inter- 
ests and prevent irregularities of the 
kind which have recently been far too 
numerous. 

It is this, the true view of the duties 
and position of the C, P. A. which we 
are banded together to uphold and ex- 
tend. Not only by means of societies 
and legislation and through the medium 
of the press, but also by an intelligent, 
public-spirited and disinterested devo- 
tion to those important interests, the 
efficient safeguarding of which is every 
day coming more and more into the 
hands of our profession. 

In my next paper I purpose taking a 
bank balance sheet and profit and loss 
account in detail, and treating the audit 
from an actual and practical standpoint, 
giving some interesting facts of bank 
work, covering some forty concerns, and 
some of the characteristics of the old 
country as well as the new. 


CHECK DEPOSITS AS CASH. 


illustrates a further disadvantage to 
banks from its operation. Not only 
does the habit of crediting checks 
upon deposit, give the customer the 
privilege of immediately withdrawing the 
amount with the bank’s consent—sub- 
stantially creating an overdraft—but it 
confers upon him the right soto do, 
without such consent,the bank being his 
debtor. As a consequence where, as in 
the Nebraska case, a man has to his’ 
credit only $125 cash, and $1,000 of un- 
collected paper, the bank is held under 
obligation to honor his check for $480, 
and refusing, is held liable to him in 
damages for wrongful dishonor, 

Many banks have agreements with 
their customers regulating this matter, 
many more have not. All should so 
regulate it that paper deposits should be 
only provisionally credited, and the cus- 
tomer’s ability to check against before 
collection, be a privilege instead of a 
right. 
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THE NATIONAL CITY BANK OF NEW YORK. 


IFTEEN years ago, closely following the 
financial disturbances caused by the failure 
of the Marine Bank and the firm of Grant & Ward, 
which occurred in May 1884, not a bank in the 
city of New York had deposits which aggregated 
$20,000,000; only four institutions carried de- 
posits exceeding $15,000,000, and a total of only 
seven reported deposits of over $10,000,000. 
These seven institutions were all national banks, 
According to the official reports of June 1884, 
the Importers and Traders National Bank headed 
the list, with nineteen and one-half millions; 
next came the Chemical National with a little 
over nineteen millions, the National Park held 
eighteen millions, the National Bank of Com- 
merce, fifteen and one-haif, the First National, 
thirteen and seven-tenths, the Fourth National, 
almost thirteen millions, and the American Ex- 
change National Bank, twelve million dollars 
of deposits. In the nine million dollar class, 
there were two other national banks, the Han- 
over National Bank and the National City Bank, 
each showing deposits of about nine and one- 
third millions of dollars. 

Had any person at that time seriously pre- 
dicted that before the close of the century any 
one of these institutions would carry a total of 
deposits in excess of $100,000,000, more than 
five times the aggregate then held by the lead- 
ing bank, he would have been regarded as the 
wildest financial dreamer, whose opinion upon 
such matters was of no account, and whose 
judgment and discernment must be seriously at 
fault. And yet, before the dawn of a new cen- 
tury, such a result hasactually been achieved 
by one of these banks. The one which then 
stood lowest in the foregoing list, now ranks 
highest, having outstripped all competitors, and 
possesses the proud distinction of being the only 
bank in the city of New York, or in fact in the 
United States, whose deposits at the present 
day exceed $100,000,000, 

According to the official report to the New 
York Clearing House, the net deposits of the 
National City Bank, for the week ending April 
I, 1899, were, in exact figures, $121,620,700, the 
gross deposits being $141,359,894. The most 
astounding fact, connected with this bank’s 
record of constantly increasing deposits, is that 
nearly three-fourths of the present total has 
been gained within the lasttwoyears. In18g1, 


the National City Bank had doubled its deposits 
of 1884, carrying an average of about $18,000,- 
000; in 1895 and 1896, it had again added 100 
per cent. thereto, its deposits running from 
$30,000,000 to $37,000,000; but in the Spring 
and Summer of 1897 began that unprecedented 
increase onward, upward, higher, still higher,to 
the present colossal figures, affording a most 
wonderful object lesson in practical finance. 
The accompanying table, which will convey to 
the eye and understanding a clearer conception 
than mere words, shows the course of deposits 
held by the National City Bank, for the last two 
years. 

A brief history of the institution which has 
acquired such a pre-eminent position, coupled 
with a few words concerning the present exec- 
utive staff, to whose skillful management may 
be ascribed the unparalleled success and pres- 
tige it now enjoys, will be appropriate in this 
connection, 

The City Bank was chartered in the year 
1812 with a capital stock of $800,000, which in 
1853 was increased to $1,000,000, being the 
eighth bank in seniority in the city. The char- 
ter of the Bank of the United States having ex- 
pired and Congress having refused to recharter 
the institution, the main banking house and 
real estate of the latter were purchased, after 
considerable negotiation, for the sum of $100,- 
ooo. The purchase included the banking house, 
which occupied the same site now occupied by 
the National City Bank at 52 Wall Street; alsoa 
house on Pine Street in the rear, and a banking 
house with sixteen lots of ground on Hammond 
Street (then Greenwich Village). The Green- 
wich property was sold at an early date for $25,- 
ooo and the Pine Street property was disposed 
of in 1830, for $14,500; but the Wall Street 
ground has, ever since the beginning of its 
career, remained the site of the City Bank. 
This bank, then, may be aptly regarded as the 
business successor of the old Bankof the United 
States, in the City of New York. 

In payment of subscriptions to the City Bank, 
stock of the old United States Bank was received 
at par, if accompanied by a cash payment of 
234 per cent. with the provision that subscribers 
should be credited with whatever might be re- 
ceived in dividends from the assets of the ex- 
pired bank, and debited with the deficiency if 
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they paid less than par. In all, 109 per cent. 
was realized, of which 88 per cent. was paid in 
1812 and 21 percent. more at periods to 1834 
when the final dividend was made. 

The City Bank and the war with Great Britain 
began together. The first meeting of the direc. 
tors was held June Ig, 1812; the declaration of 
war was on the 16th, three days before. The 
books for subscriptions to the stock were opened 
on the 23rd of June. Of the government loan 
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Bank of Elizabethtown, N. J, In 1814, he lived 
in a house at 49 Pine Street,the location of which 
is nearly in the rear of the present banking house. 

In 1852, the City Bank was reorganized under 
the general banking laws of the state. In July 
1853 the capital stock was increased from $800,- 
000 to $1,000,000, its present amount, The two 
thousand new shares were sold at public auction 
at the Merchants’ Exchange and brought prices 
from 120% to 121%. 
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MARCH 6, 1897, TO APRIL 5, 1899, INCLUSIVE. 


of 1813, the City Bank subscribed $500,000. Its 
directors also took considerable amounts on 
private account. The Bank was among the 
most energetic in sustaining the government in 
the war, thus at the very beginning of its career 
evidencing the patriotism of its owners, 

The first president of the Bank was Samuel 
Osgood who, in 1814, was naval officer at the 
port of New York. He lived at No. 9 Cherry 
Street. G. B. Vroom was the first cashier and 
at the time of his election was cashier of the 


On July 17, 1865, the City Bank reorganized 
under the act of Congress, as the National City 
Bank, at which time Moses Taylor was its 
President, which office he held until his death 
in 1882, Nearly the whole of Mr. Taylor’s long 
and successful business career was intertwined 
with the fortunes of the bank, he having been a 
director for forty-five years,and its president for 
twenty-six years,and under his wise and prudent 
administration the institution acquired a world- 
wide reputation for conservatism and solidity. 
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At Mr. Taylor’s death in 1882, he was suc- 
ceeded in the Presidency by his son-in-law, 
Percy R. Pyne, and in 1891, upon the latter’s 
death, the office devolved upon Mr. James 
Stillman, under whose progressive administra- 
tion the business of this historic institution has 
attained its present enormous proportions. Net 
deposits exceeding $120,000,000 with, and loans 
exceeding $90,000,000 by, an institution estab- 
lished under free banking laws, without any 
special charter or government privileges, are 
figures unprecedented in the annals of banking; 
and it is difficult to fully realize the vast busi- 
ness interests and the nature and extent of the 
operations which such figures represent. The 
safe and conservative investment of this vast 
loanable fund certainly calls for ability of the 
very highest order, and the executive staff whose 
able management can inspire the confidence of 
depositors for the entrustment to their custody 
of more than $141,359,894 gross,must consist of 
men of more than ordinary capacity. 

Mr. James Stillman, President of the National 
City Bank, distinctively typifies the successful 
American business man. Quiet and undemon- 
strative in demeanor, he is keen and compre- 
hensive in his grasp of ideas and conditions and 
earnest and prompt in action. In addition to 
being the head of the largest bank in the coun- 
try, he is also senior partner in the long estab- 
lished mercantile firm of Woodward & Stillman, 
as wellas prominentiy identified with many of 
the foremost corporations of the country. He 
is President of the Second National Bank of 
New York, which is practically a branch of the 
National City Bank, located at 23d Street and 
5th Avenue; Director of the Hanover Nat. Bank 
of New York; director and member of the Ex- 
ecutive Committee of the United States Trust 
Co.; also of the Farmers’ Loan & Trust Co., the 
New York Security & Trust Co., and the Union 
Pacific Railroad Co, He is also a Director of 
the Chicago & Northwestern Railway Co.; 
Delaware, Lackawanna & Western Railroad 
Co.; Northern Pacific Railroad Co.; Baltimore 
& Ohio Railroad Co.; Western Union Tel- 
egraph Co., Consolidated Gas Co.; Bowery 
Savings Bank; Queens Insurance Co., Ameri- 
can Surety Co.; Terminal Warehouse Co.,; 
Louisville, Evansville & St. Louis Railroad Co.; 
Mobile Street Railroad Co.; the AuditCo.; and 
the Fifth Avenue Safe Deposit Co. 

Atthe time Mr. Stillman was elected Presi- 
dent, the stock of the National City Bank was 
selling at$450. The last sale, which occurred 
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a few days ago, was at $1,656. The increase 
in the market value of the stock in eight years 
has, therefore, been the enormous sum of 
$12,060,000. 

Mr. Stillman, while practically a New Yorker 
from his boyhood, was born at Brownsville, 
Texas, where his parents were temporary resi- 
dents, on June gth 1850. A good portion of his 
youth was spent in Hartford, Conn. and he was 
educated in a private school at Sing Sing, New 
York. Afterleaving school, he entered into the 
cotton commission business in New York, and 
justafter his majority became a member of the 
firm of Smith, Woodward & Stillman, From the 
outset of his career, Mr. Stillman displayed a 
remarkable aptness for business. His excellent 
judgment, combined with a restless energy and 
a readiness to grasp opportunities, speedily won 
the respect of his business associates, and grad- 
ually made for him an influential position in 
local commercial circles. In 1873, the senior 
partner having retired, the firm continued as 
Woodward & Stillman, the present firm name. 

Mr. Stillman was associated with Moses Tay- 
lor, the sagacious millionaire, in several projects 
including the building of the Houston & Texas 
Central Raiiroad. Through Mr. Taylor,he also 
became interested in many important corpora- 
tions, and to-day he is a recognized factor in all 
the principal interests identified with the great 
Moses Taylor estate. 

The following is a list of the Executive officers 
of the Bank; 

James Stillman, President. 
Samuel Sloan, Vice-Pres. A. G. Loomis, V. P. 
G.S, Whitson, Cashier. 
Assistant cashiers: 


Wm. A. Simonson, 


W. H. Tappan, 
A. Kavanagh, 


H. M. Kilborn, 
J. A. Stillman. 


The Directors are: 


Francis M. Bacon, Robert Bacon, Cleveland 
H. Dodge, Charles S. Fairchild, Henry O. 
Havemeyer, John A. McCall, Stephen S. Pal- 
mer, James H. Post, M. Taylor Pyne, William 
Rockefeller, John W. Sterling, Jacob H. Schiff, 
James Stillman, William Douglas Sloane, Sam- 
uel Sloan, Henry A. C. Taylor, Lawrence 
Turnure, H. Walter Webb. 

The Nationa! City Bank of New York (No. 
1461) is a depository of the United States, and 
of the State and City of New York. One special 
feature of its immense business is the foreign 
exchange department. The bank buys and 
sells drafts, cable transfers, issues travelers’ 
letters of credit available in all parts of the 
world, also commercial credits; makes collec- 
tions and does a general foreign banking busi- 
ness, 





DIVIDENDS TO SECURED CREDITORS. 


THE BASIS OF DIVIDENDS TO SECURED CREDITORS OF 
INSOLVENT NATIONAL BANKS. 


An important decision of the Supreme Court of the United States, holding that secured creditors are entitled 


to dividends upon the full amount of their claims, as fixed at the date of insolvency, without regard to the 
collaterals held by them, which need not be deducted from the amount upon which the dividend is declared. 


The Supreme Court of the United 
States has handed down a decision of 
widespread importance, settling a ques- 
tion that has been the subject of much 
conflict of decision in the courts through- 
out the country, which broadly stated 
is whether a secured creditor of an in- 
solvent bank is entitled to dividends 
upon the full amount of his claim, irre- 
spective of what he may realize upon 
the collateral security; or whether he is 
only entitled to dividends upon balance 
of claim, after deducting the collater- 
als? The decision, which was rendered 
Feb. 20, 1899, in the case of Merrill v. 
National Bank of Jacksonville, by a 
divided court, four of the nine justices 
dissenting, is to the effect that a secured 
creditor of an insolvent national bank is 
entitled to prove claim and receive divi- 
dends on the full amount due him at the 
date of insolvency without regard to his 
collaterals or any collections he may 
make upon them, provided only that the 
aggregate sum received from dividends 
and collaterals does not exceed the en- 
tire debt. 

This question arises, and is a subject 
of dispute in almost every instance of a 
bank failure; hence, the importance of 
the decision, as it provides a rule ap- 
plicable to all the national banks in the 
country, and affects a large number of 
creditors of insolvent national banks. 

Mr. Justice Fuller delivered the ma- 
jority opinion, a synopsis of which is 
here given. He states the general in- 
quiry to be, “‘Whether a secured credi- 
tor of an insolvent national bank may 
prove and receive dividends upon the 


face of his claim as it stood at the time 
of the declaration of insolvency, with- 
out crediting either his collaterals or 
collections made therefrom after such 
declaration, subject always to the pro- 
viso that dividends must cease when, 
from them and from collaterals realized, 
the claim has been paid in full.” 

Four different rules, it is stated, have 
been applied in the distribution of in- 
solvent estates, as follows: 

Rule 1. The creditor desiring to par- 
ticipate in the fund is required first to 
exhaust his security, and credit the pro- 
ceeds on his claim, or to credit its value 
upon his claim and prove for the bal— 
ance, it being optional with him to sur- 
render his security and prove for his full 
claim. 

Rule 2. The creditor can prove for the 
full amount, but shall receive dividends 
only on the amount due him at the time 
of distribution of the fund; that is, heis 
required to credit on his claim, as 
proved, all sums received from his secu- 
rity, and may receive dividends only on 
the balance due him. 

Rule 3. The creditor shall be allowed 
to prove for, and receive dividends upon, 
the amount due him at the time of prov- 
ing or sending in his claim to the official 
liquidator, being required to credit as 
payments all the sums received from his. 
security prior thereto, 

Rule 4. The creditor can prove for, 
and receive dividends upon, the full 
amount of his claim, regardless of any 
sums received from his collateral after 
the transfer of the assets from the debtor 
in insolvency, provided that he shall not 
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receive more than the full amount due 
him. 

At the opening of the discussion the 
following proposition is approved: That 
assets of an insolvent debtor are held 
under insolvency proceedings in trust 
for the benefit of all his creditors, and 
that a creditor, upon proof of his claim, 
acquires a vested interest in the trust 
fund. This being so, the second rule 
above must be rejected, as it is based on 
the denial, in effect, of a vested interest 
in the trust fund, and concedes to the 
creditor simply a right to share in the 
distributions made from that fund ac-— 
cording to the amount which may then 
be due him, requiring areadjustment of 
the basis of distribution at the time of 
declaring every dividend and treating, 
erroneously, the claim of the creditor to 
share in the assets of the debtor, and his 
debt against the debtor, as if they were 
one and the samething. 

Concerning the remaining rules, the 
third and fourth, it is said, concur in 
holding that the creditor’s right to divi- 
dends is to be determined by the amount 
due him at the time his interest in the 
assets becomes vested, and is not subject 
to subsequent change, but they differ as 
to the point of time when this occurs. 
In some cases it has been held that the 
creditor’s interest in the general fund is 
vested at the date of presenting or prov- 
ing his claim. This rule has been fol- 
lowed in many jurisdictions where stat- 
utory provisions have been construed to 
require an affirmative election to become 
a beneficiary thereunder; e. g., the 
Illinois decisions, under the State as-— 
signment act, hold that the interest of 
each creditor ‘‘only vests in him when 
he signifies his assent to the assignment 
by filing his claim with the assignee.” 
On the other hand, in Pennsylvania the 
decisions have been, in view of the State 
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Statutes regulating the matter, that the 
interest vests at the time of the transfer 
of the assets in trust. 

Differences in the language of volun- 
tary assignments and of statutory pro- 
visions naturally lead to particular 
differences in decision, but the principle 
on which the third and fourth rules rest 
is the same. In other words, those rules 
hold, together with the first rule, that 
the creditor’s right to dividends is based 
on the amount of his claim at the time 
his interest in the assets vests by the 
statute or deed of trust, or rule of law, 
under which they are to be adminis- 
tered. 

The first rule is commonly known as 
the ‘‘bankruptcy rule,” because enforced 
by the bankruptcy courts in the exercise 
of their peculiar jurisdiction, under the 
bankruptcy acts, over the property of 
the bankrupt, in virtue of which credit- 
ors holding mortgages or liens thereon 
might be required to realize on their se- 
curities, to permit them to be sold, to 
take them on valuation, or to surrender 
them altogether, as a condition of prov- 
ing against the general assets. 

The fourth rule is that ordinarily laid 
down by the chancery courts to the ef-— 
fect that, as the trust created by the 
transfer of the assets by operation of 
law or otherwise, is a trust for all credit- 
ors, no creditor can equitably be com- 
pelled to surrender any other vested 
right he has in the assets of his debtor 
in order to obtain his vested right under 
the trust. 

The court, after reasoning the matter 
out, with reference to discussions in 
a number of cases, favors the equity, as 
distinguished from the bankruptcy, 
rule, saying: 

“The secured creditor is not to be cut 
off from his right in the common fund 
because he has taken security which his 





DIVIDENDS TO SECURED CREDITORS. 


co-creditors have not. Of course, he 
cannot go beyond payment, and sur- 
plus assets or so much of his dividends 
as are unnecessary to pay him must be 
applied to the benefit of the other cred- 
itors; and while the unsecured creditors 
are entitled to be substituted as far as 
possible tothe rights of secured creditors, 
the latter are entitled to retain their 
securities until the indebtedness due 
them is extinguished. * * * We think 
the collateral is security for the whole 
debt and every part of it, and is as ap- 
plicable to any balance that remains 
after payment from other sources as to 
the original amount due, and that the 
assumption is unreasonable that the 
creditor does not rely on the responsi- 
bility of his debtor according to his 
promise.” 

The court then proceeds to the con- 
sideration of the following: 

‘Does the legislation in respect to the 


administration of national banks require 
the application of the bankruptcy rule? 
If not, we are of opinion that the equity 
rule was properly applied in this case.” 


Full consideration is given to the 
various provisions of the national bank 
act providing for the distribution of the 
effects of an insolvent national bank, 
and the decisions thereunder, and the 
conclusion is reached that there is 
nothing in the national bank act which 
will deprive the creditor of the advan- 
tage of his security, in the distribution 
of the assets, the principle of equality 
and ratable distribution therein provid- 
ed, not being violated. 

The opinion closes with the following 
language, which summarizes the result 
of the discussion and conclusions reached 
upon the entire case: 

‘*‘We repeat that it appears to us that 
the secured creditor is a creditor to the 
full amount due him when the insol- 
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vency is declared, just as much as the 
unsecured creditor is, and cannot be 
subjected to a different rule. And, as 
the basis on which all creditors are to 
draw dividends is the amount of their 
claims at the time of the declaration of 
insolvency, it necessarily results, for the 
purpose of fixing that basis, that it is 
immaterial what collateral any particu- 
lar creditor may have. The secured 
creditor cannot be charged with the 
estimated value of the collateral, or be 
compelled to exhaust it before enforcing 
his direct remedies against the debtor, 
or to surrender it as acondition thereto, 
though the receiver may redeem or be 
subrogated as circumstances may re- 
quire. 

‘*Whatever Congress may be author- 
ized to enact by reason of possessing the 
power to pass uniform laws on the sub- 
ject of bankruptcies, it is very clear that 
it did not intend to impinge upon con- 
tracts existing between creditors and 
debtors, by anything prescribed in ref- 
erence to the administration of the assets 
of insolvent national banks; yet it is 
obvious that the bankruptcy rule con- 
fers what on its face gives the secured 
creditor an equal right with other cred- 
itors into a preference against him, and 
hence takes away aright which he al- 
ready had. This a court of equity 
should never do, unless required by 
Statute at the time the indebtedness was 
created. 

‘‘The requirement of equality of dis- 
ribution among creditors by the na- 
tional bank act involves no invasion of 
prior contract rights of any of such credi- 
tors, and ought not to be construed as 
having, or being intended to have, such 
a result. 

“Our conclusion is that the claims of 
creditors are to be determined as of the 
date of the declaration of insolvency, 
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irrespective of the question whether par- 
ticular creditors have security or not. 
When secured creditors have received 
payment in full, their right to dividends 
and their right to retain their securities 
cease, but collections therefrom are not 
otherwise material. Insolvency gives 
unsecured creditors no greater rights 
than they had before, though, through 
redemption or subrogation or the realiza- 
tion of a surplus, they may be benefitted.” 
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Mr. Justice White writes an extensive 
dissenting opinion, contending that the 
enforcément of the propositions an- 
nounced in the majority opinion will 
produce inequality among creditors, and 
operate injustice, and as a necessary 
consequence, are inconsistent with the 
national bank act; in which Mr. Justice 
Harlan and Mr. Justice McKenna, con- 
cur. Mr, Justice Gray also writes a 
separate dissenting opinion. 


NEW LEGISLATION. 
GRACE ON SIGHT DRAFTS IN MASSACHUSETTS. 


In publishing the act of the Massa- 
chusetts Legislature, allowing grace on 
sight drafts, on page 174 of the March 
number, there was inadvertently added 
the sentence (“Takes effect May 21, 
1899") which, as applied to Massachu- 
setts, is erroneous. The Massachusetts 
act went into effect March 6, as is shown 
by the note to the act also published on 
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the same page, The sentence (‘‘Takes 
effect May 21, 1899”), was intended to 
have been added to the preceding act 
abolishing days of grace in West Vir- 
ginia, and was so inserted in the last 
revised page proof which left the edito- 
rial office. But through the subsequent 
legerdemain of the printer the clause 
was added to the wrong act. 


INSTRUMENTS LAW. 


From data furnished by Frank W. Tracy, Springfield, Il, Chairman Committee on Uniform Laws, American 
Bankers’ Association, 


In addition to the states named in the 
March Journal, as having passed the 
Negotiable Instruments Law at the 
1899 sessions of their respective legisla- 
tures, later advices are that the law has 
also been passed in Michigan and Ten- 
nessee. In Tennessee it will be in force 
thirty days from its passage. 

In the March Journal, California was 
named as one of the states which had 
passed the bill. This was a fact, so far 
as the legislature was concerned, but it 
has since been learned that the Govern- 
or neglected to approve it within the 
ten days after the adjournment of the 
legislature, which, of course, amounts to 
a pocket veto, There are no reasons 


given for this action except a difference 
of opinion which had arisen between 
the executive and the legislature, and 
he pocketed all bills when this difference 
arose. 

In Illinois, the Jegislature voted the 
law down on the 14th day of April. § It 
had passed the Senate, and stood on 
third reading in the House, but a num- 
ber of country lawyers, who thought 
their business was endangered, got to- 
gether and created such a feeling 
against the bill that when it came on 
for passage, it lacked ten votes. Hence, 
the bill will not be a law in Illinois for 
two years at least. 

Following is a record of the progress of 
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the Negotiable Instruments Law, show- 
ing all the states in which it has been 
enacted, to the present time, and the 
year of passage. 

1897. New York. 

Connecticut. 

Colorado, 

Florida. 

Virginia. 

Maryland. 

Massachusetts; (but by act 
taking effect March 6, 'g9, 
passed over the Governor's 
veto, sight drafts are al- 
lowed three days of grace, 
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thus modifying the'N. I. L. 
under which no grace is 
allowed). 

District of Columbia. 

Washington. 

Oregon. 

North Carolina. 

Utah, 

Michigan. 

Tennessee. 

The bill has been defeated this year 
in Indiana, and, as above stated, Illin- 
ois; and in Pennsylvania its progress 
has been hampered by the Senatorial 
deadlock. 


BANKS, TRUST AND SAFE DEPOSIT COMPANIES IN NEW JERSEY. 


By chapter 3 of the laws of 1898 the 
Governor of New Jersey appointed 


James B, Dill,John Vreeland and Thomas 
N. McCarter, Jr.,a commission to revise 
the laws relating to banks, banking,safe 
deposit, trust, guaranty and surety com- 


panies, excepting savings banks. The 
existing laws were not entirely clear, 
connected or systematic, some of the acts 
being under titles tending to confusion. 
To remove this confusion and place the 
laws regulating these institutions upon 
a satisfactory basis, the commissioners 
reported and the Legislature of 1899 
have enacted the following three sep- 
arate acts: 

1. An act relating to banks and bank- 
ing, with the right on the part of the 
State banks to do also a safe deposit 
business under the provisions of the 
statute, 

2. An act relating to trust companies, 
with the right on the part of the trust 
companies to do also a safe deposit busi- 
ness under the provisions of the statute, 

3. An act relating to safe deposit com- 
panies, without banking powers; such 
safe deposit companies acting as bailee 


only, 
® . 


These acts contain the substance of 
the former law relating to these compa- 
nies; the additions consist almost wholly 
in the enactment of such safeguards and 
restrictions as the public require from 
incorporations transacting the business 
of banking, and are strictly limited to 
such as are regarded as necessarily 
incident to modern banking legisla 
tion, 

A compilation of these acts (the Revi- 
sion of 1899) under the authority of the 
Department of Banking and Insurance, 
has just been made by James B. Dill of 
the New Jersey bar,one of the Commis— 
sioners, and issued to the public by the 
Department. The attention of officers of 
state banks is specifically called by Mr 
Dill, in an introduction to his compila- 
tion, to the following sections of the 
banking act: 

Section 9, which provides a uniform 
date for the annual election of officers of 
banks, viz., the second Tuesday of Jan- 
uary. 

Section 10, which provides for the 
creation and preservation of a perman- 
ent surplus, 

Section 12, which places certain re- 
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Strictions on loans to officers and direct- 
ors. 

Section 15, which settles the question 
in New Jersey as to the power of a bank 
to loan on, or purchase its own shares, 
providing that banks shall not loan or 
discount on the security of their own 
stock, nor purchase such shares, unless 
necessary to prevent loss on a debt pre. 
viously contracted. 

Section 18, which limits the amount 
of direct loans to any one individual, 
expressly excepting double-named com- 
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mercial paper and loans on collateral 
security. 

Directors and officers of trust com- 
panies will also find of interest similar 
restrictive provisions in Sections 7, 12, 
13, 15, 18 and 20 of the trust company act. 

For the purpose of making clear the 
changes made in, and the addition to the 
provisions of the former act, the report 
of the Commissioners is included in Mr. 
Dill’s compilation, together with a 
schedule showing to a degree the deriv- 
ation of each section of the Revision. 


CERTIFIED PUBLIC ACCOUNTANTS IN PENNSYLVANIA. 


The following law, passed by the 
legislature of Pennsylvania. which went 
into effect the 29th of March, indicates 
that Pennsylvania, has at last followed 
the example of New York, and given 


recognition to public accountants. 

An act to establish a board for the examina- 
tion of accountants, to provide for the granting 
of certificates to accountants, and to provide a 
punishment for the violation of this act. 

Section 1, Be it enacted by the Senate and 
House of Representativesof the Commonwealth 
of Pennsylvania in General Assembly met, and 
it is hereby enacted by the authority of the 
same, that any citizen of the United States re- 
siding or having an office for the regular trans- 
action of business in the State of Pennsylvania 
being over the age of twenty-one years, and of 
good moral character, and who shall have re- 
ceived fromthe Governor of the State of Penn- 
sylvania a certificate of his qualification to prac- 
tice as a public expert accountant as hereinafter 
provided, shall be designated and known asa 
certified public accountant, and no other person 
Shall assume such title or use the abbreviation 
C. P. A., or any other words, letters or figures to 
indicate that the person using the same is such 
certified public accountant. Every person hold- 
ing such certificate and every co-partnership of 
accountants, every member of which shall hold 
such certificate, may assume and use the title of 
certified public accountants, or the abbreviation 
thereof C. P, A., provided that no other person 
or co-partnership shall use such title or abbre- 
viation, or other words, letters or figures to in- 


dicate that the person or co-partnership using 
the same is such certified public accountant. 
Section 2. The Governor of the State of Penn. 
sylvania shall appoint a board of five exami- 
ners for the examination of persons applying 
for certification under this act. Three of said 
examiners shall be public accountants who shall 
have been in practice as such for at least five 
years, one of whom shall be appointed for the 
term of one year, one for two years, and one for 
three years, and upon the expiration of each 
of said terms an examiner shall be appointed 
for the term of three years, and after one thou- 
sand eight hundred and ninety-nine,these three 
examiners shall be certified public accountants. 
The other two examiners shall be practicing 
attorneysin good standing in any of the courts 
in the State of Pennsylvania. One of them shall 
be appointed for the term of one year and the 
other for two years, and upon the expiration of 
each of said terms a successor shall be appointed 
for the term of two years. The examination 
for certificates shall be based upon an examina- 
tion in commercial law and general accounting; 
said examination shall take place in Philadel- 
phia, Harrisburg and Pittsburg, twice a year, 
during the months of May and November of 
each year, under such rules and regulations as 
may be adopted by the board. The fees pro- 
vided by this act shall be twenty-five dollars for 
each applicant, from which shall be paid for the 
expenses incident to such examination, for sta- 
tionery and clerk hire, asum not exceeding two 
hundred dollars, and if any surplus above said 
expenses shall remain at the end of any year it 


shall be paid, after the travelling expenses of 
e 
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he board shall be deducted therefrom, into 
the treasury of the Commonwealth. The re- 
sults of such examinations shall be certified to 
the Governor and filed in the office of the 
Secretary of Internal Affairs, and kept for ref- 
erence and inspection for a period not less than 
five years, the Governor to issue the certificates. 

Section 3. The Governor of the State of Penn- 
sylvania may revoke any such certificate for 
sufficient cause upon the recommendation of the 
board of examiners, who shall have given writ- 
ten notice to the holders thereof, and after he 
has had a hearing thereon. 

Section 4. The board of examiners may in its 
discretion waive the examination of any person 
who shall have been for three years before the 
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passage of this act, practicing in the State of 
Pennsylvania as a public accountant, and who 
shall apply in writing for such certificate within 
one year after the passage of this act. 

Section 5. If any person shall hold himself 
out as having received the certificate provided 
for in this act, or shall assume to practice there- 
under as a certified puhlic accountant, or use the 
initials C. P. A. without having received such 
certificate, or after the same shall have been 
revoked, he shall be deemed guilty of misde- 
meanor, and on conviction thereof shall be sen- 
tenced to pay a fine not exceeding five hundred 
dollars. 


Approved March 29, 1899. 
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Recent decisions of G. W. Wilson, Commissioner of Internal Revenue, Washington, D. C., which have 
special relation to the banking business. 


BANK’S UNDIVIDED PROFITS. 


Funds of a bank (even if they are called undivided pro- 
fits), which are used in carrying on the banking bus- 
iness, should be included in the working capital of 
the bank in estimating tue special tax due. 


TREASURY DEPARTMENT, 
Office of the 
ComMISSIONER OF INTERNAL REVENUE, 


WasHINGTON, D.C., MARCH 2, 1899. 


Sir: In reply to your letter of the 15th 
ultimo, relative to the honorable At- 
torney-General’s opinion on undivided 
profits, you are advised that the opinion 
recites that the undivided profits ofa 
bank are not surplus, and can not be 
estimated under the war-revenue law as 
a part of the bank’s capital (see Treas- 
ury Decisions, Vol. 1, No. 6, p. 289). 
You will also note in said opinion that 
“the undivided profits of a bank signify 
the amount of money on hand out of 
which dividends may be declared.” 

I am of the opinion that funds which 
(as in the cases which you suggest) are 
called undivided profits (but improperly 
so called) are not exempt under the act, 
but the use to which they are put or to 
which it is proposed to put them must 
determine whether or not any part of 


the said fund should be included in the 
working capital of a bank in estimating 
the tax due. As soon as a fund errone- 
ously styled ‘‘undivided profits” becomes 
part of the banking capital in making 
loans and discounts it is not exempt. 

The Attorney-General, in his opinion, 
further states: 

Itis * * * the capital of the bank 
and other funds belonging to it, which, 
by law or the action of the bank author- 
ities, assume the character of capital,and 
which the bank uses in carrying on its 
business, that the law has in view as a 
subject of taxation. 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr. A. J. Daugherty, Collector Inter- 
nal Revenue, Peoria, III. 


DRAFTS, 


Statement to the effect that drafts do not become sub- 
ject to taxation unless paid wholly erroneous. 


Office of Com’r, etc. March 15, 1899. 
To collectors and other officers of the 
Internal Revenue: 

Special attention is called to the fol- 
lowing notice, which is being used ex- 
tensively and which is causing this office 
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much annoyance, as the statement that 
such a ruling has been made is wholly 
erroneous and without any foundation: 


Collection drafts, according toa recent decision of 
the revenue department, become subject to the war- 
tax stamp duty won payment only, and if payment is 
refused no stamps are required to be attached to paper 
of this kind. 

We, therefore, ask you to affix the proper stamp to 
within draft and cancel same for us when paid and add 
amount to your collection charges. 

Respectfully, Indiana Bicycle Company. 


This; office has uniformly ruled that 
drafts must be stamped at the time they 
are issued by the drawer, regardless of 
the fact of whether they are ultimately 
paid or not, 

Every person, firm, or corporation cir- 
culating the above notice is promoting 
and advising a violation of the war- 
revenue act,and collectors will use every 
endeavor to co-operate with this office 
in suppressing the use of the notice above 
referred to. 

Respectfully yours, 
G. W. Wilson, Commissioner. 


ORDERS FOR PAYMENT OF MONEY. 


Orders for the payment of money contained in accept- 
ances of drafis require but one stamp of 2 cents, 
whether the drafts are at sight or on time. 


Office of Com’r, etc. March 15,1899. 


Sir: Referring to the conversation 
with you yesterday, on your personal 
visit to this office, relative to the tax on 
acceptances of drafts considered as 
orders for the payment of money,I have 
to advise you that the present ruling of 
this office is contained in Circular 503, 
revised, No. 48, and is as follows: 

Sight drafts, drawn upon or issued by 
any bank, trust company, or any person 
or persons, companies or corporations, 
require a stamp, and, if the acceptance 
of the draft is accompanied by an order 
to the bank to pay the same, and to 
charge to the account of the drawee, 
this accompanying order requires, in ad- 
dition, a 2-cent stamp as *‘ an order for 
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the payment of money;” and, if a time 
draft, the accompanying order must be 
stamped at the rate of 2 cents per $100. 

This ruling will now be modified so 
that atime draft which has an order 
accompanying the acceptance for its 
payment at a particular bank will require 
only a2cent stamp in addition to the 
stamp already placed thereon, and not 2 
cents per $100, In other words, there 
will hereafter be no distinction between 
the acceptance of time drafts and those 
payable at sight in this respect. 

Respectfully yours, 

G. W. Wilson, Commissioner. 

Mr. Charles H. Treat, 

Collector Second District, New York, 
Mm. . 

BILLS OF EXCHANGE. 


Bills of exchange or orders for payment of money 
drawn abroad, but payable in the United States at 
sight or on demand, fequire only a 2-cent stamp on 
each instrument.—Reversal of ruling published as 
Treasury decision 2088: in this respect. 


Office of Com’r, etc. March 31,1899. 


Sik: Referring to your letters of March 
23 and 24,1899,I have to advise you that 
the ruling of this office in construing 
section 11, act of June 13, 1898, relative 
to the tax on bills of exchange and orders 
for the payment of money drawn abroad, 
but payable in this country, as made in 
letter to Mr. Arthur T. Brice, cashier 
Riggs National Bank, Washington, D. C., 
Febuary 1, 1899,and printed in Treasury 
decision 20881, is hereby modified as fol- 
lows: 

When any bill of exchange or order 
for the payment of money, drawn in a 
foreign country, but payable in this 
country otherwise than at sight or on 
demand, is presented for acceptance or 
payment, there must be affixed thereto 
before acceptance or payment a stamp 
equal to 2 cents for each $100, or frac. 
tional part thereof, or the same tax as is 
imposed on inland bills of exchange. 
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When any bill of exchange or order 
for the payment of money, drawn in a 
foreign country, but payable in this 
country at sight or on demand, is pre- 
sented for payment or acceptance, the 
stamp required to be affixed is 2 cents 
only for each such instrument so pre- 
sented. 

Inland bills of exchange payable at 
sight or on demand are not specifically 
mentioned in the law, and, therefore, it 
is held that it was the intention of Con- 
gress to assimilate sight instruments 
drawn under section 11 with the other 
inland papers drawn at sight or on de- 
mand provided for in paragraph 3 of 
Schedule A. 

Attention is called to the fact that a 
penalty is imposed by section 11,not only 
on the person paying such instruments 
unstamped, but on persons negotiating 
or offering in payment, or receiving or 
taking in payment, such unstamped in- 
struments, 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr, Charles H. Treat, 

Collector Second District, New York, 
N. Y. 

NOTE SECURED BY PLEDGE 
Stamping of a note secured by a pledge of collateral 


under amendment approved Febuary 28, 1899, to the 
act of June 13, 1898. 


Office of Com’r, etc. April 1, 1899. 

Sir: This office is in receipt of your 
letter of March 16,1899,submitting form 
of collateral note, and asking how same 
should be stamped. 

You are advised that the form of note 
submitted by you, if signed and delivered 
subsequent to July 1, 1898, but prior to 
February 28, 1899, is subject to taxation 
at the rate of 2 cents per $100 or fraction 
thereof of the face value as a promissory 
note,and, in addition,inasmuch as speci- 
fic collateral is pledged for the payment 
of a certain and definite sum, stamps 
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should be affixed because of the pledge 
of collateral embodied therein at the rate 
of 25 cents for each $500 in excess of 
$1,000 of the amount secured. 

In the event of an instrument of this 
character being signed and delivered 
subsequent to Febuary 27, 1899, then 
the following amendment to the act of 
June 13, 1898, must be taken into con- 
sideration: 

Whenever any bond or note shall be 
secured by a mortgage or deed of trust 
but one stamp shall be required to be 
placed upon such papers: Provided, 
that the stamp tax placed thereon shall 
be the highest rate required for such in- 
struments or either of them, 

Under this amendment, therefore, an 
instrument similar in form to the one 
submitted should be stamped as follows: 
If for an amount up to $1,000, as a 
promissory note only; if for an amount 
in excess of $1,000, but not exceeding 
$1,200,as a pledge only; if foran amount 
in excess of $1,200, but not exceeding 
$1,500, as a promissory note only; if for 
an amount exceeding $1,500,as a pledge 
only. 

Respectfully, yours, 
G. W. Wilson, Commissioner, 
Mr. J. H. Ingwersen, 

Cashier People’s Trust and Savings 

Bank, Clinton, Ohio. 


TELEPHONE MESSAGES AND CONVERSA= 
TIONS, 
The person, firm, or corporation starting the message 
or conversation on its course should make return on 
Form 424. 


Office of Com’r, etc. April 6, 1899. 

Sir: Your letter of January 20, 1899, 
concerning the making of returns of 
telephone messages on Form 424, has 
been received. 

You ask, in effect, which firm or cor- 
poration is liable to make the return 
(Form 424) where a message upon which 





the tax of 1 cent is required passes over 
more than one line owned or operated 
by more than one firm or corporation. 

In reply, you are informed that the 
person, firm, or corporation owning or 
operating the telephone line or lines, who 
or which transmits the message or con- 
versation from the ownerof the message 
to be sent is the person, firm,or corpora- 
tion liable to make the return (Form 
424). It is held that not all the lines 
over which the message or conversation 
passes are liable, but only the line which 
starts the message or conversation on its 
course. 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr. J. C. Lynch, 

Collector First District, San Francis- 


co, Cal. 
RECEIPTS. 


Receipts accepted in lieu of promissory notes as evi- 
dence of money loaned must be stamped as promis- 
sory notes. 


Office of Com’r, etc. April 8, 1899. 


S1r—This office is in receipt of a letter 
under date of Feb. 13, 1899, from James 
Clark, president Drovers’ and Mechan- 
ics’ National Bank, Baltimore, Md. 

Mr. Clark submits two blanks, one a 
so-called irrevocable power of attorney 


and the other a receipt. The two to- 
gether, he states, are being used by 
many banks in lieu of collateral notes, 
with the express intention of evading 
the tax of twocents per $100 or fraction 
thereof on promissory notes. 

Mr. Clark asks whether he would be 
permitted to use these papers in making 
call or demand loans without stamps 
other than the twenty-five cent stamp 
on the so-called power of attorney. 

In reference to this question your at- 
tention is called to the following extract 
from a letter addressed to the Manufac- 
turers’ National Bank of Baltimore, 
Md., under date of March 10, 1899, by 
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the Honorable, the Comptroller of the 
Currency, from which it will be seen 
that, in the opinion of the comptroller, 
this method of loaning money is, to say 
the least, of questionable legality. 
“Irrespective of the effort to evade the 
tax law, which action the comptroller 
cannot sanction, the taking of a receipt 
for money as evidence of a loan is not 


considered by him as consistent with 
conservative banking and business prin- 
ciples. A receipt for money borrowed 
may, under certain conditions, repre- 
sent other relations between the bank 
and the individual than that of lender 
and borrower. A promissory note ison 
its face complete evidence of the nature 
of the relation existing between the bor- 
rower and the bank, and its legal status 
is definitely fixed, Receipts have not 
heretofore been regarded as proper evi- 
dence of an obligation for money bor- 
rowed, and they can not be so consid- 
ered by this office in the future.” 

You will please advise Mr. Clark, 
therefore, that in accordance with the 
above, a receipt is not regarded as a 
proper evidence of money borrowed 
and if accepted by a lender as such evi- 
dence it must be accepted with the evi- 
dent purpose of evading the tax imposed 
under the act of June, 13, 1898, on prom- 
issory notes and, therefore, this office 
holds that a receipt used in lieu of a pro- 
missory note as evidence of money bor- 
rowed, must be stamped as a promissory 
note at the rate of 2 cents per $100. 

The so called power of attorney, is 
not a power of attorney, but merely an 
agreement, and is not subject to taxa— 
tion. 

You will please cause an investigation 
to be made of the banks in Baltimore, 
and request those banks who have ac- 
cepted receipts in lieu of promissory 
notes to make a statement to you under 
oath of the number used by them un- 
stamped, and report same for assess— 
ment to this office. 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Mr. B. F. Parlett, Collector Internal 
Revneue, Baltimore, Md. 
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BANKING LAW, 


ais department embraces all the newly decided cases u. importance to bankers, bauk counsel and vLank di- 

rectors. The experiences they discloseare likewise wort! v thecarefulattention and study of the merchart 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


TAXATION OF NATIONAL BANK SHARES. 


OHIO SYSTEM OF TAXATION—DEDUCTION OF DEBTS FROM VALUE NOT PERMITTED—NO 


DISCRIMINATION IN FAVOR OF STATE OR PRIVATE BANKS—NOT PROVEN THAT 
THERE IS DISCRIMINATION IN FAVOR OF OTHER ‘‘MONEYED CAPITAL ” 


First National Bank of Wellington, O., v. Chapman, Treasurer of Lorain County, Supreme Court of the United 
States, Feb. 27, 1899. 


1. The provision in the national banking act that State taxation of national bank shares shall 
not be at a greater rate than is imposed upon other moneyed capital in the hands of individual 
citizens, does not prohibit State taxation of ALL moneyed capital at a greater rate, but only such 
portion thereof as in fact enters into competition with the business of national banks. 

2. In Ohio, the tax system having been adopted before the enactment of the national bank 
act, it is apparent there can be no intentional discrimination therein against national bank shares in 
favor of other competitive moneyed capital. Whether there is actual discrimination is a subject of 
inquiry in a proper case. 

3. In an action brought in behalf of national bank sharenolders in Ohio, contending that an 
assessment on their shares was an illegal discrimination against them, because they were not per- 
mitted to deduct certain bona fide debts from their value, which deduction was permitted to own- 
ers of other moneyed capital, it is held, 

(1) In the taxation of the State and private banks in Ohio, the national banks are not discrimi- 
nated against, but all are substantially on the same footing. 

(2) While the Ohio statute permits the owner of what is termed ‘‘credits” to deduct certain of 
his debts in fixing the tax value, which deduction is not permitted to owners of shares in State and 
national banks (which are classed as ‘‘stocks” and not ‘‘credits”), all such ‘‘credits” are not ‘‘mon- 
eyed capital,” and much less are thatcharacter of moneyed capital which enters into competition 
with the national banks. The evidence failing to show what, if any, proportion the competitive 
moneyed capital of individual citizens included in theterm ‘‘credits” bears tothe amount invested 
in national bank shares, the court is unableto say whether there has or has not been any materia} 
discrimination such as the Federal statute was enacted to prevent, and it therefore denies relief, 


In error to the Supreme Court of the 
State of Ohio, 

This action was brought to restrain 
the collection of taxes, through or by 
means of the bank, by the defendant in 
error, levied under a statute of Ohio, 
upon certain individual shareholders in 
the bank, on the ground, as alleged, 
that the assessments upon such specified 
shareholders were illegal, as having been 
made without regard to the debts of 
such individual owners, contrary to the 


case of other moneyed capital in the ° 


hands of individual citizens whose debts 
were permitted to be deducted from the 
value of such capital before the assess- 
ment of taxes thereon. 

The petition contained allegations in- 
tended to show a case for the interpos- 


ition of a court of equity, and a tender 
was therein made of the amount of the 
taxes which the plaintiff admitted to be 
due on such shares after deducting the 
debts. 

The answer, while not taking any ob- 
jection that a case for equitable relief 
by injunction was not made, provided 
the contention of the petition as to the 
assessments being illegal was _ well 
founded, claimed, substantially, by the 
laws of the United States and Ohio, the 
assessments were legal, and the pe- 
tition should therefore be dismissed. 
Upon trial in the court of common pleas 
of Lorain county, the court found the 
following facts: 

‘First. Plaintiff is a national banking 
association, incorporated under and by 
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virtue of an act of congress, entitled 
‘An act to provide for the national cur- 
rency, secured by a pledge of United 
States bonds, and to provide for the cir- 
culation and redemption thereof,’ ap- 
proved June 3, 1864, and the amend- 
ments thereof, and is established and 
doing business in the village of Wel- 
lington, county of Lorain, and state of 
Ohio. 

‘Second. The defendant is the duly 
elected and qualified treasurer of the 
county of Lorain and state of Ohio. 

‘Third. The plaintiff has a capital 
stock of $100,000, divided into 1,000 
shares of $too each, all of which are 
fully paid up, and certificates for the 
shares are outstanding and owned by a 
large number of persons 

‘Fourth. That in accordance with 
section 2765 of the Revised Statutes of 
Ohio, then and now in force, the cashier 
of plaintiff duly reported in duplicate, to 
the auditor of said county, the resources 
and liabilities of said banking associa- 
tion, at the close of business on the 
. Wednesday next preceeding the second 
Monday of May, 1893, together with 
a full statement of the names and resi 
dences of the shareholders therein, with 
the number of shares held by each, and 
the par value thereof, as required by 
said section; that included in said re- 
turn so made by said cashier was the 
real estate owned by the plaintiff ,valued 
at $3,420, separately assessed and 
charged on the tax duplicate of said 
county; that thereupon said auditor 
proceeded, as required by section 2766 


of the Revised Statutes of Ohio, to fix: 


the total value of said shares according 
to their true value in money, and fixed 
the same at $74,710, exclusive of theas- 
sessed value of plaintiff's real estate, 
and made out and transmitted to the 
annual board of equalization of incor- 
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porated banks a copy of the report so 
made by said cashier, together with the 
valuation of such shares as was fixed by 
said auditor; that said state board ol! 
equalization, acting under section 2808 
and 2809 of the Revised Statutes of 
Ohio, did examine the return aforesaid, 
made by said cashier to said county 
auditor, and the value of such shares 
as fixed by said county auditor, and 
did equalize said shares to their true 
value in money, and fixed the valuation 
thereof at $74,710, exclusive of the as- 
sessed value of plaintiff's real estate; 
and the auditor of said state did certify 
said valuation to the auditor of said 
county of Lorain, which said auditor of 
said county did enter upon the tax dupli- 
cate of said county for the year 1893, 
“Fifth. That the following named 
stockholders of said bank were on the 
said day next preceding the second 
Monday of April, 1893, the owners of 
the number of shares of stock of said 
bank set opposite their respective names, 
to wit: 
150 shares 
Io shares 
50 shares 
120 shares 
Io shares 
10 shares 


20 shares 
120 shares 


W. Cushion, Jr 
C. W. Horr 

O. P. Chapman 
E. F. Webster 


‘*That said shares were valued by said 
state board of equalization for the year 
1893 at $36,607.90, and certified by said 
board to the auditor of Lorain county as 
the taxable value of the same; that the 
rate of taxation for al] tax assessed and 
collected for the year 1893 within said 
county and village was $o0.0255 on a 
dollar’s valuation, and amounted on 
said value of said shares to $933 50. 

“Sixth. That on said day next preced- 
ing said second Monday of April, 1893, 
and at the time the cashier of said bank- 
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ing association made return to the audi- 
tor of said county of the names and 
residences of the shareholders of said 
association, with the numbers and par 
value of the shares of capital stock of 
said banking association for the year 
year 1893, to wit, between the first and 
second Mondays of May of said year, 
each of said abovenamed shareholders 
was indebted and owing to others of 
legal bona fide debts a sum in excess of 
the credits, from which, under the laws 
of Ohio, he was entitled to deduct said 
debts,to an amount equal to the value of 
said shares; that proof of said indebted- 
ness was duly made to said auditor by 
the shareholders aforesaid, at the time 
that the valuation of said shares of stock 
was so fixed by him; and that said 
auditor refused to allow the deduction of 
any indebtedness of said shareholders 
from the value of said shares, as so fixed 
by said board of equalization; and the 
auditor of said county carried upon the 
duplicate delivered to the treasurer the 
entire valuation of said shares so made, 
without allowing any deductions there- 
from, by reason of any bona fide indebt- 
edness of said shareholders to others, 
from the valuation so fixed by said board 
of equalization. 

‘‘Seventh, That the plaintiff tendered 
to said treasurer of Lorain county, on 
the 28th day of December, 1893, and 
offered to pay to said treasurer the 
sum of $485.50, if he would receive the 
same in full for the tax assessed upon 
the valuation of the shares of stock 
owned by the shareholders named in the 
petition for the entire year of 1893, and 
said treasurer refused to accept the 
same, and said treasurer intends, if not 
enjoined by this court, to use all lawful 
means for the collection of said tax so 
assessed upon the valuation of said 
shares of stock,” 
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The court also found, as a conclusion 
of law from the above facts, that the in- 
junction should be denied, and the pe- 
tition dismissed. The plaintiff appealed 
to the circuit court of Lorain county, 
where, after argument, the judgment for 
defendant was reversed, and judgment 
ordered for plaintiff enjoining the col. 
lection of the tax. The defendant, the 


treasurer of Lorain county, brought the 
case to the supreme court of the state, 
where, after hearing, the court reversed 
the circuit court, and affirmed the judg- 
ment of the common pleas dismissing 
Cnapman v. Bank, 56 


the petition, 
Ohio St. 310. 

W. W. Boynton, for plaintiff in error, 
F.S. Monnett and S. W. Bennett, for 
defendant in error. 

Mr. Justice Peckham, afterstating the 
facts, delivered the opinion of the court. 

Complaint is made in behalf of the 
shareholders of the national bank in 
question that they are, by means of the 
system of taxation adopted and enforced 
in the State of Ohio, subjected to taxa- 
tion ata greater rate than is imposed 
upon other moneyed capital in the hands 
of individual citizens, contrary to sec- 
tion 5219 of the Revised Statutes of the 
United States. 

The complaint is founded upon the 
allegation that the owners of what is 
termed ‘‘credits” in the law of Ohio 
(Rev. Stat. § 2730) are permitted to 
deduct certain kinds of their debts from 
the total amount of their credits, and 
such owners are assessed upon the bal—- 
ance only, while no such right is given 
to owners of shares in national banks. 
The claim is that shares in nationa 
banks shonld be treated the same as 
credits, and their owners permitted to 
deduct their debts from the valuation. 
The owners of property other than cred- 
its are not permitted to deduct their 
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debts from the valuation of that prop- 
erty. 

It is also claimed that there is an un- 
favorable discrimination against the na- 
tional bank shareholder, and in favor of 
an unincorporated bank or banker, 

At the outset it is plain that the sys— 
tem of taxation adopted in Ohio was not 
intended to be unfriendly to, or to dis— 
criminate against, the owners of the 
owners of shares in national banks; for, 
as observed by the State Supreme Court, 
that system was adopted long prior to 
the passage of the law by Congress pro- 
viding for the incorporation of national 
banks. Under this system the owner of 
shares in national banks is taxed pre- 
cisely like the owner of shares in incor- 
porated State banks. Rev. St. Ohio, § 
2762. 

The main purpose of Congress in fix- 
ing limits to State taxation on invest- 
ments in national banks was to render it 


impossible for the State, in levying such 
a tax, to create and fix an unequal and 
unfriendly competition by favoring in- 
stitutions or individuals carrying ona 
similar business and operations and in- 
The lan- 
guage of the act of Congress is to be 


vestments of a like character. 


read in the light of this policy. ‘‘Mon- 
eyed capital” does not mean all capital 
the value of whichis measured in terms 
of money, neither does it necessarily in- 
clude all forms of investments in which 
the interest of the owner is expressed in 
money. Shares of stock in railroad com- 
panies, mining companies, manufactur 
ing companies, and other corporations, 
are represented by certificates showing 
that the owner is entitled to an interest 
expressed in money value in the entire 
capital and property of the corporation; 
But the property of the corporation 
which constitutes this invested capital 
may consist mainly of real and personal 
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property, which, in the hands of individ. 
uals, none would think of calling mon 
eyed capital, and its business may no 
consist in any kind of dealing in money 
or commercial representatives of money. 
This statement is taken from Mercantile 
Bank v. City of New York, 121 U. S. 138, 
155. That case has been cite with ap- 
proval many times, especially in Bank v. 
Ayers, 160 U. S. 660, and in First Nat. 
Bank of Aberdeen v. Chehalis Co. , 166 
U. S. 440. 

The result seems to be that the term 
“moneyed capital,” as used in the Fed- 
eral statute, does not include capital 
which does not come into competition 
with the business of national banks, and 
that exemptions from taxation, however 
large, such as deposits in savings banks 
or of moneys belonging to charitable 
institutions, which are exempted for rea- 
sons of public policy, and not asan un~ 
friendly discrimination as against invest- 
ments in national bank shares, cannot 
be regarded as forbidden by the Federal 
statute, 

The case last cited contains a full and 
careful reference to most of the prior 
cases decided in this court upon the 
subject, and gives the meaning (as above 
stated) of the term ‘tmoneyed capital,” 
when used in the Federal statute. 

With no purpose to discriminate 
against the holders of shares in national 
banks, and with the taxation of the 
shareholders in the twoclasses of banks, 
State and national, precisely the same, 
the question is whether this system of 
taxation in Ohio, in its practical op- 
eration, does materially discriminate 
against the national bank shareholder in 
the assessment upon his bank shares. 

Under the Ohio law the shares in na- 
tional and also in State banks are what 
is termed ‘‘stocks” or “investments in 
stocks,” and are not credits trom,which 
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jebts can be deducted. As between the 
holders of shares in incorporated State 
banks and national banks, on the one 
hand, and unincorporated banks or 
bankers, on the other, we find no 
evidence of discrimination in favor of 
unincorporated State banks or bankers. 
In regard to this latter class there is no 
‘capital stock,” so called; and section 
2759 of the Revised Statutes therefore 
makes provision, in order to determine 
the amount to be assessed for taxation, 
for deducting the debts existing in the 
business itself from the amount of mon- 
eyed capital belonging to the bank or 
banker, and employed in the business, 
and the remainder is entered on the tax 
book in the name of the bank or banker, 
and taxes assessed thereon. This does 
not give the unincorporated bank or 
banker the right to deduct his general 
debts disconnected from the business of 
banking, and not incurred therein from 
the remainder above mentioned, It can- 
not be doubted that, under this section, 
those debts which are disconnected from 
the banking business cannot be deducted 
from the aggregate amount of capita 
employed therein. Tine debts that are 
incurred in the actual conduct of the 
business are deducted so that the real 
value of the capital that is employed may 
be determined, and the taxes assessed 
thereon. 


This system is, as nearly as may be, 
equivalent in its results to that employed 
in the case of incorporated State banks 


and of national banks. Under the sec- 
tions of the Revised Statutes which re- 
late to the taxation of these latter classes 
of banks (section 2762, et seq.), the 
shares are \o be listed by the auditor at 
their true valve in money, which neces- 
sarily demands the deduction of thedebts 
of the bank, because the true value of the 
shares in money is necessarily reduced 
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by an amount corresponding to the 
amount of*such debts. In order to ar- 
rive at their true value in money the bank 
returns to the auditor the amount of its 
liabilities as well as its resources. Thus, 
in both incorporated and unincorporated 
banks the same thing is desired, and the 
same result of assessing the value of the 
capital employed in the business after 
the deduction of the debts incurred in its 
conduct is arrived at in each case as 
nearly as is possible, considering the dif- 
ference in manner in which the moneyed 
capital is represented in unincorporated 
banks as compared with incorporated 
banks, which havea capital stock divided 
into shares. That mathematical equality 
is not arrived at in the process is imma- 
terial. It cannot be reached in any sys- 
tem of taxation, and it is useless and idle 
to attempt it. Equality, so far as the 
differing facts will permit, and as near 
as they will permit,is all that can be 
aimed at or reached. That measure of 
equality we think is reached under this 
system. So far as this point is concerned, 
it is entirely plain there is no discrimi- 
nation between unincorporated banks 
and bankers, on the one hand, and hold- 
ers of shares in national banks on the 
other, 

If the value of national bank shares is 
increased by reason of the franchises of 
the bank itself, as claimed by the plain. 
tiff in error, while no such added value 
obtains in the case of unincorporated 
banks, there is no discrimination against 
bank shareholders on that account. This 
is simply a case where added elements of 
value exist in the national bank shares 
which are absent in the case of unincor- 
porated banks; but in both cases all the 
debts of the business itself are deducted 
from the capital employed before reach- 
ing the sum which is assessed for taxa- 
tion, and in neither case can the debts of 





218 THE BANKING 
the individual, simply as an individual, 
be deducted from the value of the capital 
assessed for taxation. 

The court below did not hold, as 
erroneously suggested by counsel for 
plaintiff in error, that, as the State and 
national banks were placed on an exact 
equality regarding taxation, therefore 
there was no discrimination made against 
banks and 
moneyed capital in the hands of individu- 
al citizens. The State court said upon this 
subject that, if the State and national 
banks were treated equally, the latier 
were not assessed at a greater rate than 
the former; that national bank share- 
holders were notin such event illegal- 
ly assessed, unless there was a clear 
discrimation in favor of moneyed capital 
other than that employed in either state 
or national banks, This statement, we 


national in favor of other 


think, is plainly correct, 
The question recognized by the State 


court therefore remains whether there is 
any such discrimination. 

The chief ground for maintaining that 
there is exists in the fact that the owner 
of whatis termed ‘‘credits” in the statute 
is permitted to deduct certain classes of 
debts from the sum of those credits, 
upon the remainder of which taxes are to 
be assessed, while the national bank 
shareholder is not permitted to deduct 
his debts from the value of his shares 
upon which he is assessed for taxation. 

It is claimed, in substance, that all 
credits are moneyed capital, and that 
they are large enough in amount, when 
compared with the moneyed capital in- 
vested in national banks, to become an 
illegal discrimination against the holders 
of such shares. 

There is no finding of the trial court 
upon che subject of the total amount of 
credits in the state. Reference was made 
on the argument to the report of the 
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auditor of the state for 1893, from which 
it is said to appear that the total credits, 
after deducting the debts allowed, were 
$106,000,000 or $111,000, 000,the amounts 
differing to that extent as presented by 
the counsel for the different parties. The 
case does not show that the trial court 
received the report in evidence, and 
nothing in any finding has reference in 
any way tothat report. We do not think 
it is a document of which we can take 
judicial notice, or that we could refer to 
any statement or alleged fact contained 
therein, unless such fact were embraced 
in the finding of facts of the trial court, 
upon which we must decide this case. 

However, if we were to look at this 
report, we should then see that the total 
credits do not show what portion of those 
credits consists of moneyed capital in the 
hands of individuals, which in fact enters 
into competition for business with na- 
tional banks. It is only that kind of 
moneyed capital which this court, in its 
decisions above cited, holds is moneyed 
capital within the meaning of the act of 
Congress. 

Indeed, there is no evidence as to what 
the total moneyed capital in the hands 
of individual citizens, and included in 
the term ‘‘credits,’’ amounts to, even 
under the widest definition of that term. 

In looking at the statutory definition 
of the term ‘‘credits,”’ we find that so 
far from its including all legal claims 
and demands of every conceivable kind, 
except investments in bondsof the classes 
described in section 2730, and invest- 
ments in stocks, it does not include anv 
claim or demand for deposits which the 
person owning, holding in trust, or hav- 
ing the beneficial interest therein is en- 
titled to withdraw in money on demand, 
nor the surplus or undivided profits held 
by societies for savings or banks having 
no Capital stock, nor bank notes of solv- 
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ent banks in actual possession; and,from 
the credits as defined, their owner cannot 
deduct certain kinds of indebtedness 
therein mentioned. It cannot be con- 
tended that all credits, as defined in the 
statute, are moneyed capital, within the 
meaning of the act of Congress. The 
term “credits” includes, among other 
things, as stated in the statute, “‘all legal 
claimsanddemands * * * for labor 
or service due or to become due to the 
person liable to pay taxes thereon.” 
These claims are not, in any sense of the 
statute moneyed capital. They include 
all claims for professional or clerical 
services, as well as for what may be 
termed ‘‘manual labor,’’ and their total 
must amount toa large sum. What pro- 
portion that total bears to the whole 
sum of credits we do not know, and the 
record contains no means of ascertain- 
ing. 

It is impossible to tell, from anything 
appearing in the record, what proportion 
of the whole sum of credits consists of 
moneyed capital, within the meaning of 
the federal act. We know that claims 
for labor or services do not consist of 
that kind of capital. We also know that 
there are probable large amounts of other 
forms of property which might enter 
into the class of credits as defined in the 
act which would not be moneyed capi- 
tal, within the meaning of the act of 
Congress, as that meaning has been de- 
fined by this court in the cases above 
cited. It is thus seen that there are 
large and unknown amounts of what are 
in the act termed ‘‘credits’ which are 
not moneyed capital, that the 
total amount of credits which are 
moneyed capital, within the definition 
given by this court to that term, is 
also unknown. That portion of credits 
which is not moneyed capital, as so de- 
fined, does not enter into the question, 


and 
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because the comparison must be made 
with other moneyed capital in the hands 
of individual citizens. We are thus 
wholly prevented from ascertaining what 
proportion the moneyed capital of indi- 
vidual citizens included in the term 
“credits” (and from which some classes 
of debts can be deducted) bears to the 
amount invested in national bank shares. 
We are therefore unable to say whether 
there has or has not been any material 
discrimination such as the federal statute 
was enacted to prevent. Wecannot see 
upon these facts any substantial differ— 
ence between this case and those of 
Bank v. Ayers, 160 U.S. 660, First Nat. 
Bank of Aberdeen v, Chehalis Co., 166 
U, S. 440, and National Bank of Com- 
merce v. City of Seattle, 166 U. S. 463. 

As a result, we find in this record no 
means of ascertaining whether there is 
any unfavorable discrimination against 
the shareholders of national banks in 
the taxation of their shares, and in favor 
of other moneyed capital in the hands of 
individual citizens. There is nothing 
upon the face of these statutes which 
shows such discrimination, and there- 
fore it would seem that the plaintiff in 
error has failed to make out a case for 
the intervention of the court. 

It is stated, however, that this specific 
question has been otherwise decided in 
Whitbeck v. Bank, 127 U.S. 193. If 
this were true, we should be guided by 
and follow thai decision. Upon an ex- 
amination of the case, it is seen that the 
court gave chief attention to the question 
whether an increase in the value of the 
shares in national banks made by the 
state board of equalization, from 60 per 
cent. of their true value in money, as 
fixed by the auditor of Cuyahoga county, 
to 65 per cent,, as fixed by the board 
(other property being valued at only 60 
per cent.), amounted to such a discrim- 
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ination in the taxation of the share- 
holders of such banks as is forbidden by 
the tederalstatute, It was held that it did- 

Coming to the question of the deduc- 
tion of the bona fide indebtedness of 
shareholders, the court assumed that, 
under the statute of Ohio, owners of all 
moneyed capital other than shares in a 
national bank were permitted to deduct 
their bona fide indebtedness from the 
value of their moneyed capital, but that 
no provision for a similar deduction was 
made in regard to the owner of shares in 
a national bank; and it was held that 
the owners of such shares were entitled 
to a deduction of their indebtedness 
from the assessed value of the shares as 
in the case of other moneyed capital. 
Tie point to which the court chiefly di- 
reeted its attention related to the ques- 
tion whether a timely demand had been 
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made for such deduction of indebted- 
ness. It was held that it was made in 
time, for the reason that the court be- 
low expressly found that “the laws of 
Ohio make no provision for the deduc- 
tion of the bona fide indebtedness of any 
shareholder from the shares of his stock 
and provide no means by which such 
deduction could be secured,” Asa de- 
mand at an earlier period would have 
been useless, the court held it unneces- 
sary. 

An examination of the statutes of Ohio 
in regard to taxation shows that debts 
can only be deducted from credits, and 
how much of credits is moneyed capital 
is usknown. The case is not authority 
adverse to the principle we now hold. 

For the reasons already stated, we 
think the judgment in this case should 
be affirmed, and it is so ordered. 


NOTARY. 


GENCE OF NOTARY IN GIVING NOTICE OF DISHONOR—BANK NOT LIABLE, 
First National Bank of Manning v. German Bank of Carroll County, Supreme Court of Iowa, Feb. 6, 1899. 


An lowa bank received an inland draft for collection, and on presentment, payment was re- 
fused. The bank handed the draft to its notary—he being also its assistant cashier—for protest, 
The notary was negligent in serving notice of dishonor, and in an action by the owner against a 
prior indorser the latter was held not liable in consequence thereof. The owner thereupon brought 
this action against the Iowa bank for the amount of the draft and the costs and expenses of the 
first action, 

Held: The bank is not liable for the failure of the notary to perform his duty. The notary is 
a public officer ,uthorized to perform such acts on behalf of the public—not the servant of the bank 
in this particular—and in making such collections it is usual for banks to hand over dishonored 
paper to notaries for protest and notice. The bank’s responsibility ends with the exercise of pru- 
dence in selecting a notary, and a bank cannot be held to have acted imprudently in intrusting to 
a public officer the doing of that which was incumbent on him as an officer of the law to do. 


Appeal from district court, Carroll sented to the drawee for payment 


county; Z. A Church, Judge. 

The plaintiff purchased of Farneman 
a draft indorsed by him, drawn by the 
Bank of Kirkman, November 7, 1892, 
on the First National Bank of Carroll, 
on November 8th, and sent it for collec 
tion to the Valley National Bank of Des 
Moines which, on the following day, 
forwarded it to the defendant for 
collection. It was received and pre- 


before 10 o'clock on the toth day of 
November, and payment refused. The 
draft was at once placed in the hands of 
W. A. Artz, a notary public, and also 
assistant cashier of the defendant bank, 
with instructions to protest for non- 
payment, He made no inquiry of the 
residence of Farneman, who was en- 
gaged in the chicken business at Carroll, 
but a short distance from the bank, but 
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inclosed notice to him with those to 
other indorsers, to the Valley National 
Bank of Des Moines. The plaintiff has 
been denied recovery in an action against 
Farneman. See Bank v. Farneman, 93 
Iowa, 163. This action is for the amount 
of the draft and the expenses and costs 
incurred in that case, Trial to court, 
and judgment for the defendant. The 
plaintiff appeals. Affirmed. 

Lapp, J. That the draft was sent to 
the defendant bank for collection, and 
was presented to the drawee for pay- 
ment, in apt time, admits of no doubt. 
Hamlin v. Simpson (Iowa) 74 N. W. 
906. The exercise of prudence in the 
selection of a notary public is not ques- 
tioned. The very gist of the action 
is that the defendant is chargeable 
with the negligence of that officer in 
failing to learn of Farneman’s residence, 
and notify him of the dishonor of the 
draft, Buta notary isa public officer, 


appointed by the chief magistrate of the 
state, is under bond for the faithful per- 
formance of his duties as such, and 
keeps a public record of his acts, certi- 
fied copies of which may be received in 


evidence, Code, § 373 et seq. He is 
not a mere agent of the bank, buta pub. 
lic officer sworn to properly discharge 
his duties to the public. As such officer 
the bank may not control his acts, nor 
dictate in what manner he shall perform 
his duties. If guilty of malfeasance in 
the performance of an official act, he, 
and not the bank, is responsible. That 
this notary was also an employe of the 
bank can make no difference. When 
acting as such officer, he was not dis- 
charging his duties as servant. The 
positions were distinct, and his acts in 
the capacity of an officer of the state had 
no connection with the services he owed 
the bank. Again, the defendant was a 
mere agent for the collection of the 


draft, and, owing to its dishonor, de- 
posited it with a notary for protest. ‘‘A 
subagent is accountable, ordinarily, 
only to his superior agent, when em- 
ployed without the assent ordirection of 
the principal. But if he be employed 
with the express or implied assent of the 
principal, the superior agent will not be 
responsible for his acts. There is, in 
such a case, a privity between the sub- 
agent and the principal, who must, 
therefore, seek aremedy directly against 
the subagent for his negligence or mis- 
conduct.” Guelich v. Bank, 56 Iowa, 
435. 

In making such collections it is usual 
to employ a notary, and, in forwarding 
the draft, there was an implied direc- 
tion to do so, if necessary. See Mount 
v. Bank, 37 Iowa, 457. If the defendant 
exercised prudence in making the selec- 
tion, its responsibility ended. This is 
all it could have done had the draft been 
its own, and surely it will not be held to 
a higher degree of care when acting for 
others. Baldwin v. Bank, 1 La Ann, 13; 
Bank v. Howell, 8 Md. 530; Hyde v. 
Bank, 17 La. 560; Tiernam v. Bank, 7 
How. (Miss.) 648; Bellemire v. Bank, 4 
Whart, tos; Britton v. Niccolls, 104 U. 
S. 766; Warren Bank v, Suffolk Bank, to 
Cush. 582; Stacy v. Bank, 12 Wis. 629; 
May v. Jones, 88 Ga. 308; Agricultural 
Bank v. Commercial Bank, 7 Smedes & 
M. 592; Bank v. Butler, 41 Ohio St. 519; 
Mechem. Ag. sec. 514. While there is 
a conflict in opinion, the rule announced 
is sustained by the weight of authority 
and the better reason. See collection of 
cases in 3 Am. & Eng. Enc. Law (2d 
Ed.) 808, and note to Isham v, Post 
(N. Y. App.) 38 Am, St. Rep. 775 (s.c. 
35 N. E. 1084); also Allen v. Bank, 22 
Wend. 215. 

The distinction between a foreign and 
an inland bill of exchange should not be 
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overlooked. To charge the makers and 
indorsers, the former must be protested. 
Not so with the latter. All that is re- 
quired is a demand, and, on refusal to 
pay, notice of dishonor, in order to fix 
liability of the indorsers of an inland 
bill; and these may be made and given 
by the holder, or any one acting in his 
behalf. By the law merchant, giving 
notice of dishonor is no part of notary’s 
official duty, and when he does so, he is 
merely acting as agent of the holder. 
Swayze v. Britton, 17 Kan. 625; Allen 
v. Bank, 22 Wend. 215; Daniels, Neg. 
Inst,, sec. 960, But it is customary for 
him, in protesting a bill, to give the 
proper notice of dishonor. Prof. Not. 
secs. 142, 143. And in many of the 
States the law merchant is so modified 
that he is required to give notice. For- 
merly his certificate might not be re- 
ceived as proof of the protest of an 
inland bill. Case v. Heffner, 10 Ohio, 


180. By section 378 of the Code, ‘‘every 
notary public is required to keep a true 
record of all notices given or sent by 
him, with the time and manner in which 
the same were given or sent and the 


names of all the parties to whom 
the same were given or sent, with 
a copy of the instrument 
tion to which the notice is served 
and of the notice itself.” Section 379 
requires his record and official papers 
to be filed with the clerk of the court 
upon his death, resignation or removal, 
and provides for certified copies. Very 
evidently this is for the purpose of per- 
petuating proof of the notice as well as 
of the demand and protest. Section 
3054 permits a notary ‘‘to inform the 
indorser or any party to be charged, if 
in the same town or township, by notice 
deposited in the nearest postoffice to the 


in rela- 
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parties to be charged, on the day of the 
demand, and no further notice shall be 
necessary to charge such party.” 

The advantage in having an inland 
bill protested by a notary, and notice 
given by him, is that the evidence is 
thus perpetuated ; and notice to indorsers 
living in the same town or township 
may be given by mail instead of person- 
ally, These statutes clearly recognize 
giving notice as a part of the notary’s 
official duty. Indeed, the term “‘pro- 
test” is ordinarily used as including the 
entire proceeding necessary to charge 
indorsers, Notaries are nearly always 
resorted to for this work, and the owner 
of the draft may be assumed to have in- 
tended this course to be pursued. As 
said in Tiernam v. Bank: ‘‘No agent 
could have been selected with more pro- 
priety for the performance of this duty 
than one whose profession and office 
were calculated to fit him peculiarly for 
the discharge. They are almost univer- 
sally resorted to for that purpose. We 
cannot perceive, therefore, that the bank 
was wanting either in the degree of skill 
or diligence which is required under 
such circumstances to exempt an agent 
from liability.” Baldwin v. Bank, supra; 
Swedes v Bank, 20 Johns. 384; Belle- 
mire v, Bank, 1 Miles, 173; Bank v. 
Howell, supra, Fisher v. Bank, 7 
Blackf. 610. Bank v, Ober (Kan ) 3 
Pac. 324, is based on the finding that 
the statutes of Kansas do not authorize 
the notary to give notice. Our conclu- 
sion rests on the statutes allowing a no- 
tary, as such, to perform this duty. 
Surely, the bank acted prudently in in- 
trusting to a public officer the doing of 
that which was incumbent on him as an 
officer of the law to do. 

Affirmed, 
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REFUSAL TO PAY CHECK. 


CHECK DRAWN AGAINST SUFFICIENT DEPOSIT—REFUSAL OF BANK TO PAY—LIABLE TO 
. DRAWER FOR AMOUNT OF CHECK AND OTHER DAMAGES, 


First National Bank of Greenwood v. Railsback, et al., Supreme Court of Nebraska, March 8. 1899. 


1, Proof by the drawer of a check that, when such check was presented, the drawer had with 
the drawee subject to check, a sufficient deposit wherewith to pay such a check, and that, subse- 
quently the drawer was compelied to pay the amount of the check to the holder thereof, because 
the drawee unwarrantedly refused payment thereof, is sufficient proof to sustain a judgment for 
damages to the amount of the payment so made by the drawer, and such other damages as are 
alleged and proved. 

2. Where a drawer has on deposit, $125 cash and two checks for $500 each, drawn by him on a 
bank in another city, for which he has received credit in his account (having previously depusited 
similar checks, for which he had always received credit as ordinary deposits), the deposit is suffi- 
cient with which to pay a check, drawn by him for $480, and the bank is not warranted in refusing 


payment thereof. 


Ryan, C. This action was brought in 
the county court of Cass county by G. 
J. Railsback and others, doing a grain 
business at Greenwood asa partnership 
firm, under the name and style of Rails- 
back Bros. & Spelts. By appeal the case 
came into the district court of that coun- 
ty, wherein, upon a trial had without a 
jury, there was a finding and judgment 
in favor of the above described plain- 
tiffs. On Feb. 6, 1894, the firm of Rails- 
back Bros. & Spelts was a depositor in 
the First National Bank of Greenwood, 
and or that day drew its check, payable 
to Sam Atkinson ororder,for the sum of 
$480. This check was transferred by 
indorsement to A. C. Loder, by whom 
it was presented tothe bank for payment, 
which was refused. Shortly afterwards 
the bank was garnished as a supposed 
debtor of Atkinson, and, upon its an- 
swer as such garnishee, was required to 
pay the said sum of $480, which it did 
in the garnishment suit of Welton v, 
Atkinson. Loder, after the bank had 
refused to pay the check, brought suit 
for the amount thereof against the firm 
of Railsback Bros. & Spelts; and a 
judgment having been recovered as 
prayed, said firm paid it, and brought 
this action for the amount of its said 
payment, and for damages occasioned 


by the refusal of the bank to honor the 
check above referred to. 

The uncontradicted testimony of Lod- 
er was that he purchased the check from 
the payee, Atkinson, in the evening of 
the day of its issue. On the following 
morning he presented it for payment, 
which was refused by A. D. Welton, act- 
ing as teller for the bank, who testified 
that the reason for dishonoring this 
check was that when presented its drawer 
had on deposit but $125. He admitted, 
however, that, before the presentation of 
this check, there had been deposited by 
Railsback Bros. & Spelts two checks 
drawn by that firm on the Columbia 
National Bank of Lincoln, each of which 
was for $500; that he gave the firm credit 
for that amount, and afterwards sent to 
it a deposit slip showing that amount 
had been placed tothe credit of the firm. 
He further testified that he had been 
with the bank for four and a half or five 
years, and that during this time Rails- 
back Bros. & Spelts always received cred- 
its for checks on the Columbia National 
Bank as ordinary deposits in its busi- 
ness; that he had been to Plattsmouth 
the night previous to the date of the 
check, and had procured the institution 
of a suit by bis grandfather against At- 
kinson; that, when the check was pre- 
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sented he was expecting the appearance 
of an officer to garnish the bank, and re- 
fused to cash the check because he 
meant to hold the money until service of 
the garnishment could be made, and 
took advantage of the fact of the de- 
posit being in checks to treat them as 
though deposited for collection. The 
answer of the bank as garnishee was 
made by this witness, who said that it 
was the opinion of the officers of the 
bank that the transfer of the check by 
the payee to Loder was fraudulent. 

It is very evident from this and other 
evidence concerning this transaction 
that the district court was justified in 
concluding that there were sufficient 
funds of Railsback Bros. & Spelts to pay 
their check when it was presented, but 
that payment was refused under a false 
pretense merely that Mr. Welton might 
compel the application on his grand- 
father’s claim of the amount by the 
check required to be paid to Atkinson or 
his order. This course of dealing the 
bank resorted to at its peril. By the 
evidence it was satisfactorily shown that 
Loder was the holder of the check in 
good faith, and that he had compelled 
’ the drawer to pay it to him. There was 
a claim in the answer that the action of 
Loder against Railsback Bros. & Spelts 
was collusive, but we have found no ev- 
idence to support that claim. 

It was also pleaded in the answer that 
the bank had offered to defend against 
Loder’s action, but that this offer was re- 
fused except upon unreasonable condi- 
tions. We find inthe record a written 
offer to defend, which it was testified 
had been seasonably made to Railsback 
Bros. & Spelts; but we find no evidence 
of the refusal to permit a defense to be 
made; neither do we find an assent so 
unreasonably conditioned that it was 
tantamount tosucharefusal, With ref- 
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erence to the notice above referred to, 
the only evidence was that of the book- 
keeper of the bank, Mr. Welton, who 
testified that he served on Railsback 
Bros. & Spelts a written notice, whereby 
the bank requested said firm’s permis— 
sion to control the case of Loder against 
the firm aforesaid by the selection of 
counsel and the calling of witnesses,and 
an offer to assume responsibility for re- 
sults if its demand was complied with. 
Mr. Welton testified that he did not 
know of any acceptance of this proposi- 
tion, but that the firm served a notice 
on him.in the matter, in which notice 
there was a proposition to allow the bank 
to defend. At this point in his testimony 
there was an objection sustained that, 
the notice being in writing, no oral evi- 
dence was admissible. The witness had 
not the notice with him, and it was never 
produced. This testimony is not very 
satisfactory ,but it discloses the facts that 
the bank had notice of the pendency of 
the action of Loder against Railsback 
Bros. & Spelts in time to defend; that 
the bank was notified to defend; and 
that it never did defend. As there was 
no proof of collusion or any unfairness, 
and as there is suggested in this case no 
defense which the bank would have in- 
terposed had it attempted to defend 
against the claim of Loder, we are not 
at liberty to assume that the court im- 
properly rendered judgment against 
Railsback Bros. & Spelts. The facts dis- 
closed by the evidence in this case war- 
rant the conclusion that the bank, with- 
out justification, withheld payment of 
the check held by Loder, and that Lod- 
er was entitled to a judgment for the 
amount of such check against the drawer 
thereof. 

It is, however, insisted that the court 
improperly assessed damages against the 
bank for the withholding of payment of 
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the check when no special damages had 
been proved. Facts showing that dam- 
ages had been sustained were properly 
pleaded, and we think from what we 
have already said that it was shown that 
the bank unwarrantedly refused to per- 
form a duty which it owed to the drawer 
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of the check. There was no way in 
which special damages could be proved, 
but the case falls within the rule laid 
down in Bank v. Goos, 39 Neb. 437, 
with reference to general damages. The 
judgment of the district court is af- 
firmed. 


BANKING PARTNERSHIP—DISSOLUTION AND SUCCESSION, 


LIABILITY OF RETIRING PARTNERS OF ORIGINAL FIRM TO DEPOSITORS OF INSOLVENT 
SUCCESSOR, 


A banking partnership was formed, to continue ten years. 


At the end of two and one-half years, four of the 


six partners retired under articles of dissolution, and the remaining two continued the business, notifying 
the public by a sign in the window, naming the new firm as “successors to’ the old, by printed calendars 


and printed withdrawal receipts. 


Nine months later the new firm failed. 


Plaintiff, a depositor, whose ac- 


count had been opened with the old firm and carried, with the same pass book, with the new firm down to 
its failure. is held entitled to recover the balance of his account from the retiring members of the old firm 
—they being solvent—he never having received personal notice of the change of partners, and establishing, 


by evidence, that he had no actual notice thereof, 


Arnold v. Hart, Supreme Court of Illinois, Dec. 14, 1898. 


On Dec, 23, 1892, Herman, Theodore 
and Adolph Arnold, Benjamin F. Baker, 
Arthur J. Howe and Gustavus A, Bod- 
enschatz entered into partnership to do 
a general banking, exchange, insurance 
and mortgage business at No. 143 West 
Randolph street, Chicago, under the 
firm name of 

“Haymarket Produce Bank, 

“Arnold Bros., Baker & Co,, Proprie- 
tors,” 

commencing May 1, 1893, expiring April 
30, 1903. They continued such business 
until Oct. 25, 1895, when an agreement 
to dissolve was entered into, which was 
reduced to the form of articles of disso- 
lution Nov. 14,1895 ,and signed by all the 
partners. By the terms of the dissolution 
Howe & Bodenschatz were to continue 
the business alone, They were to give 
notice immediately to the creditors of 
the partnership of the dissolution, and to 
pay all its liabilities, and were not to use 
the name ‘‘Arnold Bros., Baker & Co.”’ 
in continuing the business, 

The new firm of Howe & Bodenschatz 
carried on the businessat the same place 
until August, 1896, when it passed into 
the hands of an assignee. 

On Jan. 6, 1895, Charles Hart opened 


a savings account with the original firm, 
and received at the time a pass book, on 
the cover of which -was printed ‘‘ Hay- 
market Produce Bank, Arnold Bros., 
Baker & Co., Bankers.” At the top of 
the page on which the entries of depos- 
its and payments were made were the 
words: 

“Dr. <Arnoid Bros., Baker & Co., in 

Account with Charles Hart.” 

In this pass book were entered depose 
its and withdrawals, with the date of 
each, the same being made both before 
and after the dissolution, all of which 
were made with Bodenschatz, or with 
one Boyeson, a clerk in the bank, 

The action was by Hart against the 
partners of the original firm for the bal- 
ance of his account standing to his credit 
at the time of the failure of the new firm, 

Immediately after the dissolution a 
glass sign was hung inside the bank win- 
dow, just above the old firm name of Ar- 
nold Bros., Baker & Co., as follows: 

‘*‘Howe & Bodenschatz, 
‘*Successors to, etc.” 

The new firm also caused a large num- 
ber of calendars, bearing the name of 
‘*Howe & Bodenschatz,” to be printed 
and left in the windows of the bank for 
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its patrons. After the dissolution Hart 
signed a number of receipts to the bank 
for withdrawals, which were on a print- 
ed form, and were in the name of Howe 
& Bodenschatz. 

Hart testified that knowledge of the 
dissolution of the original partnership 
never came to him until after the bank’s 
failure; that he did not see the calendars 
mentioned, nor notice the change in 
the sign, nor read the receipts given to 
him, further than to ascertain that the 
amount stated was correct. It was not 
shown by defendants that the bank no- 
tified Hart personally of the change,and 
the fact was undisputed that the pass 
book remained the same throughout his 
entire dealings with the bank. The pass 
book issued to Hart contained a number 
of conditions to which he, by accepting 
the same, the court says, must be held 
to have agreed. Among these was the 
right of the bank to demand and have 


sixty days’ notice in writing as a condi- 
tion of payment on all sums exceeding 
$100, and thirty days’ notice on smalier 
sums when, in their opinion, they deemed 
the same advisable, 

Judgment was rendered for Hart for 
the total deposits, less the total with- 


drawals, with interest for the entire 
period. 

The Supreme Court, affirming this 
judgment, holds as follows: 

Hart bases his right to recover on the 
liability of defendants under the original 
partnership agreement. Having begun 
business relations with the original firm, 
the law presumes that he relied on the 
financial ability and integrity of each 
ostensible partner, and as to him, the 
original partnership continued until he 
had knowledge or notice of a change in 


the same. The sufficiency of the evi- 
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dence, which tends to support the plain- 
tiff’s allegations, is not subject to review 
in the Supreme Court. 

There is no merit in the contention 
that the suit was prematurely brought 
because no demand was made upon the 
bank, as provided by the printed condi- 
tions in the pass book, and that in any 
event, after the dissolution, the retiring 
members being solvent, the bank should 
have had the benefit of the sixty days’ 
notice provided for in the printed condi- 


‘tions. When a bank or banker suspends 


payment and discontinues banking op- 
erations, it or he waives the necessity for 
a demand on the part of depositors. 
Hart’s recovery for the deposit subse- 
quently to the dissolution is upon the 
liability of the original partnership. As 
to him, under the facts found, there was 
no dissolution. It is immaterial whether 
the retiring members were actually solv- 
ent and able to pay his claim or not, By 
closing the doors of the bank and pro- 
claiming its financial inability to con- 
tinue operations, they thereby waived 
the right toinsistonademand. Further, 
it is to be remarked that the condition of 
the pass book as to the demand is not an 
absolute requirement, but only ‘‘if the 
same may be deemed advisable,”’ and 
there is nothing to show that the bank 
had deemed such notice advisable in all 
cases, 

The contention that Hart had actual 
notice of the dissolution, as shown by 
all the circumstances of the case, and 
that the uncontradicted evidence was 
such that it amounted to a conclusive 
presumption of law that he had such 
actual notice, cannot besustained. There 
is evidence to the contrary, and the judg- 
ment of the Appellate Court is final on 
the question of fact. 











The following decisions affecting bank 
directors have recently been published. 
Fuller reports will be made upon indi- 
vidual application. 

BAD MANAGEMENT OF CASHIER. 

Suit in equity by Warner, receiver 
First National Bank, Watkins, N. Y., 
against the directors for losses alleged 
to be the result of their negligence. 
(Warner v. Penoyer, U. S. Circuit Court 
of Appeals, Second Circuit, November 3, 
1898). Decision as follows: 

1. Duty of Directors. tis the duty of 
the directors of a national bank to exer- 
cise a general supervision and control 
over its affairs, and they are required, in 
performance of such duty, to act in good 
faith, with ordinary diligence and intel- 
ligence, the measure of the care required 
being a question of fact, under the par- 
ticular circumstances of each case. While 
they cannot devest themselves of such 
duty of general supervision by commit- 
ting it to the cashier, they may properly 
intrust him withall discretionary powers 
which appertain to the immediate man- 
agement of the business, including the 
discounting of paper; and they are not 
liable for losses occurring through his 
malversations, unless their own proper 
care would have prevented such losses. 
Nor are they required to take measures 
of unusual precaution when they have 
no reason to distrust the integrity or ef- 
ficiency of the cashier or other em- 
ployees. 

2, Responsibility of Committees. The 
cashier permitted a corporation, in 
which he was interested, to become in- 
debted to the bank through overdrafts 
and notes of its members discounted, 
for $72,000, which was the principal 
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cause of the bank's failure. The direct- 
ors had an examining committee and a 
committee on discounts, whose duty it 
was to examine the bank's condition and 
securities periodically. The committee, 
in fact, made no independent examina- 
tion, but merely checked the notes by a 
list furnished by the cashier. One of 
such lists, which was approved some 
months before the failure, showed eight 
notes for $5,000 each; but although the 
capital of the bank was but $50,000, the 
members of the committee to whom the 
list was furnished, had no recollection 
of having seen such notes, nor did they 
know of the large indebtedness of the 
corporation, Held, that the members of 
the committees were guilty of negligence 
which rendered them liable for the losses 
resulting from the mismanagement of 
the cashier, but that the other directers 
were not liable; it not appearing that 
they had knowledge of the negligent 
manner in which the committees, on 
whose reports they relied, had performed 
their duties, 
FALSE STATEMENTS: LIABILITY TO 
DEPOSITOR 

Action by Bank of Staplehurst, a de- 
positor, against the directors of a na- 
tional bank at Lincoln, Neb. for money 
lost because of the bank’s failure (Bank 
of Staplehurst v, Stuart, etal., Supreme 
Court of Nebraska, Feb. 9, 1899). The 
decision is as follows: 

1. Directors of a national bank who, 
in simulated performance of the duties 
prescribed by the law applicable to such 
an institution relative to the preparation 
and publication of advertisements, state- 
ments and reports, knowingly make and 
publish false statements and reports of 
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the financial condition of the bank, with 
intent to deceive, and such matters are 
believed and acted upon by parties to 
their damage, are liable for thedamages 
in an action of deceit. 

2. The liabilities which are fixed in 
the national banking law for violation 
of its provisions, are not exclusive and 
do not preclude the action for deceit. 

3. The petition in the case at bar held 
to state a cause of action for deceit, and 
not for relief under the national banking 
law, and to present no federal question 
for adjudication. 

4. The statements and reports which 
are required and are made to the comp- 
troller and published in the newspapers, 
have among their purposes that of con- 
veyance of information to those persons, 
each or all, who contemplate dealings 
with the bank in which its financial con- 
dition enters as a vital matter. 

FALSE REPRESENTATIONS: LIABILITY TO 
PURCHASER OF STOCK. 

Action by Henry Gerner, the pur- 
chaser of stock, against the officers and 
directors of the insolvent Capital Nat’l 
Bank of Lincoln, Ned. (Gerner v., 
Mosher, et al, Supreme Court of Ne- 
braska, Feb. 23, 1899). The following 
points are decided: 

1. Assuming it to be the right of a 
stockholder in a corporation to examine 
the books thereof, it is not, as a matter 
of law, his duty to doso, after becoming 
a stockholder, for the purpose of ascer- 
taining whether or not he has been de- 
frauded in the purchase of such stock; 
he not being aware of any fact leading 
to a suspicion that he may have been so 
defrauded. 

2. The object of requiring publication 
by national banks of reports made to 
the Comptroller of the Currency (Sec. 
52u U. S. Rev. St.) is to afford inform- 
ation to all persons having or contem- 
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plating business transactions into which 
the condition of the bank directly enters 
as a material factor. 

3. Therefore, one contemplating the 
purchase of stock in the bank is entitled 
to rely on such publications, equally 
with a depositor or noteholder. 

4. The statute referred to requires 
such report to be verified by the oath or 
affirmation of the president or cashier, 
and to be attested by the signature of at 
least three directors, To charge a di- 
rector individually with the consequen- 
ces of false reports, it must appear that 
he attested them or that he in some 
manner participated in making or pub- 
lishing them. The attestation is not the 
act of the whole board, but that of the 
individual directors signing it. 

5. One who makes a false representa— 
tion, under circumstances which would 
render him liable if it were made volun- 
tarily, is not excused by the fact that 
the law required him to make a true 
statement of the character counted upon, 

6. The president and cashier of a 
bank, shown to have personally con- 
ducted its business, cannot be presumed 
ignorant of the falsity of reports of the 
bank’s condition by them published, the 
books of the bank on their face disclos- 
ing the falsity. 

7. The word “attest” as used in Sec. 
5211 U.S. Rev. St. means something 
more than to witness the execution of 
the report by the president or cashier; it 
means to certify its correctness. 

8. Where the directors of a national 
bank attest the reports made of its con- 
dition by its executive officers to the 
comptroller of the currency, under Sec. 
5211 U.S. Rev, St. they thereby certify 
that the statements contained in said 
report are absolutely true. (Irvine & 
Ryan CC., dissenting). 

g. In an action for false representa- 
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tions, it is not necessary to aver or 
prove that the party making them knew 
they were untrue; and this rule is ap 
plicable to an action for deceit against 
the director of a bank for falsely stating 
the financial condition of the corpora- 
tion. (Irvine & Ryan, CC., dissent- 
ing). 

10, The directors of an inso!vent na- 
tional bank are personally liable, at the 
suit of one purchasing the stock of such 
bank, for damages sustained by reason 
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of the insoivency of the corporation. 
when the plaintiff is induced to make 
such purchase by false representations 
of solvency, contained in reports made 
by the bank to the comptroller of the 
currency, and attested by the directors, 
and published in pursuance of law, even 
though the directors were unaware that 
such reports and representations were 
false or untrue, and were made without 
intention to defraud, (Irvine & Ryan, 
CC., dissenting). 


BANKS AS DEPOSITORIES OF PUBLIC FUNDS. 


The following recent decisions have 
been rendered growing out of public 
fund deposits in banking institutions. 
Fuller particulars will be furnished upon 
request of individuals interested. 

CILY FUNDS ENTANGLED IN 
URE: MICHIGAN. 

In City of Marquette v. Wilkinson, et 
al., Supreme Court of Michigan, March 
6, 1899, Wilkinson, a private banker, 
obtained the city’s deposit on a bid of 2 
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per cent., he having agreed with the two 
other banks in the city, to prevent their 
competition in the securing of such de- 
posits, that in consideration of their of 
fering a lower rate of interest than he, 
the deposit should be equally distributed 
between the three, he tu receive from the 
other two banks, 2 per cent., the same 
rate which he paid the city; also that he 
would not withdraw any of such deposit 
from the other banks except to pay 
The 
sureties on Wilkinson's bond, executed 
the same on the understanding with him 
that this tripartite bank arrangement 
would reduce their liability to one third 
of the city funds, namely, that in his 
own bank, and the remaining two thirds 
would secure the bondsmen. Wilkin- 
son honestly kept his agreement, draw- 


drafts on him by the municipality. 


ing from the two banks only such funds 
as were necessary to pay city orders, 
simultaneously drawing the like amount 
from each bank. 

Wilkinson assigned for benefit of cred- 
itors, at which date there was held $30,- 
coo of city deposits, $io.coo in each 
bank. In a controversy between the 
city and Wilkinson’s assignee, and the 
banks, 

Held: The city’s deposit in each bank 
was a trust fund, to which it is entitled, 
as against Wilkinson's assignee. It is 
immaterial that the city had no knowl- 
edge of the tripartite agreement—a 
is valid, though the cestui que 
trust is ignorant of its creation. The 
contention that the agreement is void, 
as against public policy, if granted, 
cannot be taken advantage of by any 
one, other than the city, which did not 
choose to rescind iton that ground. Nor 
is the city obliged first to exhaust its 
remedy against its bondsmen, before 
pursuing the trust fund in the other 
banks. Wilkinson, the banks and the 
bondsmen, saw fit to agree that as fast 
as Wilkinson received the city’s money, 
two thirds thereof should be deposited 
with defendant banks, first, to preserve 
them for the benefit of the city, second, 


trust 
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to secure the bondsmen. The transac - 
tion was legitimate and impressed upon 
the funds the characterof atrust. The 
banks were under obligation, both legal 
and moral, to hold the funds and pay 
them out for the specific purp»se agreed 
upon. 

SURETIES LIABILITY ON BANK’S BOND: 

KANSAS. 

Myers. etal. v. Board of Commission- 
ers, Supreme Court of Kansas, Feb. 11, 
189), involved the following: 

rt. A bond given by a bank, which 
had been designated by the board of 
county commissioners as a county de- 
positary under section 1, c. 189, Sess. 
Laws, 1889, referred to said act in its 
preamble. The bond departed from the 
statutory language, in that the sureties 
were bound that the bank would prompt- 
ly pay to the county, upon the check of 
the treasurer, all ‘‘county funds” de- 
posited instead of ‘‘public 
money” as named inthestatute. Held, 
that the sureties were liable to 


with it, 


the 


THE BANKING LAW JOURNAL. 


county for all money deposited by the 
treasurer which the bank failed to pay 
over upon demand; and the fact that a 
portion of the money so withheld by the 
bank had been collected by the treas- 
urer for the state, townships and muni- 
cipalities other than the county, is no 
defense to an action on the bond. 

2. Held, also, that the conditions of 
the obligation covered deposits in the 
bank existing at the time of its execution 
and approval. 

CITY DEPOSITS; WHAT BANKS ELIGIBLE: 

ILLINOIS 

In City of Duquoin v. Kelly, Supreme 
Court of Illinois, December 9, 1898, it is 
held: Rev. St. 1874, p. 228, sec. 9, ree 
quiring city funds to be deposited in a 
regularly organized bank, includes only 
banks incorporated under the state laws 
or national bank act, and not a private 
bank, owned and managed by a private 
individual ; notwithstanding the 
‘‘banker or 


this, 
provides that 
bankers” shall give bonds. 


act such 


TAXATION OF PERSONAL PROPERTY—OHIO. 


McCurdy, Guardian, v. Prugh, Treasurer, Supreme Court of 


In an action brought by John L., 
Prugh, as treasurer of Miami county, to 
recover of John A, McCurdy, as guard- 
ian of a minor, certain taxes and penal- 
ties, claimed to be due on accountof the 
guardian having listed at too low a val- 
uation certain promissory notes and 
other evidence ot credit due him as such 
guardian, it is held: 

1, Promissory notes, book accounts, 
and other credits are property, and fall 
within that provision of section 2 of 
article XIIf of the constitution of this 
state, which ceclares that ‘‘all real and 
personal property” stall be taxed ‘‘ac- 


Ohio, Jan. 17, 1899. 

cording to its true value in money,” and 
that clause of section 2739, Revised 
Statutes, which requires all credits pay- 
able in money to be listed for taxation 
at their face value, being repugnant to 
such constitutional provision, is void. 

2. Where property has been valued 
for taxation and taxed at its true value 
in money it is no defense against the 
payment of such tax that all other prop- 
erty within the state, through the mis- 
taken or imperfect judgment of the tax- 
i g officers and equalizing boards, has 
b-en valued for taxation materially be 
luw ils true value in money. 
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PRACTICAL BANKING. 


NOTES AND SUGGESTIONS ON APPROVED, ADVANCED METHODS IN THE PRACTICAL 


MANAGEMENT 


OF BANKS AND TRUST COMPANIES, 


Contributed by Frank Blacklock, Expert Accountant, Baltimore, Md. 


Partnerships and the Banker, 


Notwithstanding the growth, and in 
many instances the superiority of limited 
or special partnerships, corporations and 
trusts, the good old-fashioned partner- 
ship will continue to be used in the mer- 
cantile world for many years to come, 
because this form of conducting a busi- 
ness enterprise has the advantage of 
being easily understood; only the pleas- 
ing side of a prospective adventure is 
presented; the possibility of the part- 
nership business proving disastrous is 
rarely considered at its inception. But 
few partnerships for commercial business 
are begun without the banker being 
consulted in their formation,for business 
men contemplate with much pleasure 
the desirability of having their paper 
freely discounted and getting a good 
send-off in the little world around them. 
As the banker is usually a thoughtful 
man, these few remarks may give him 
an idea or two to suggest to those who 
consult him on partnership questions. 

While the law of partnership is fairly 
well settled through numerous decisions 
of courts of last resort, both in England 
and these United States, the conclusions 
reached have been arrived at after all 
the harm is done that could be possibly 
worked out—money lost, hard feeling 
engendered and lives wrecked—all of 
which could have been avoided if some 
commonsense person had advised the 
beginners in the first place,lending them 
a helping hand and a few kind words of 
good advice as the partnership business 
progressed, History is constantly re- 


peating itself in the commercial as well 
as in the material world; experience in 
one case will generally 
others. 

At the inception of a business part- 
nership it is usually considered the prop- 
er thing to go to an attorney and have 
some sort of an agreement written up, 
which at least one if not more of the 
partners does not fully understand, nor 
how his interests will effectually be af- 
fected by his signing it as presented. 
This agreement of partnership is laid 
away and often not referred to for years, 
only to be produced at a time when it 
would be better undiscovered; for, hav- 
ing lain so long dormant, the conditions 
have changed and in many cases not been 
complied with, and it now becomes an 
instrument of oppression to the weaker 
side, and is sometimes completely dis- 
torted. These agreements generally 
contemplate the division ef profits only, 
ignoring the fact that most enterprises 
result disastrously in the business world, 
Now, the prudent banker, when an op- 
portunity presents itself, might suggest, 
where it is practicable he could insist, 
that at the end of every year the part- 
ners should prepare a balance sheet, 
showing in every detail assets, consisting 
of book accounts (good), inventory, bills 
receivable, property and plant and any 
other property that a prudent man would 
consider a good resource; then in the 
same manner a full detail of liabilities, 
open accounts owing by the firm, bills 
payable, contingent liabilities, bills re- 
ceivable discounted, and anything else 


cover many 
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in the nature of a liability at that time, 
or which might become a liability in the 
future—sales, expenses, pariners’ con- 
tributions and withdrawals. The same 
balance sheet should contain a state- 
ment to the effect that neither the part- 
nership nor the individual members 
thereof, were liable, directly or indi- 
rectly, in any way or maaner other than 
therein shown, Each partner should 
then sign this balance sheet and be fur- 
nished with a duplicate. If the firm 
were having a large line of loans from 
the banker, he should retaina copy also 
as a chart for the future. This sugges- 
tion may seem to be a little troublesome 
at first, but many a banker would save 
his money if he would follow the line 
laid down, to be varied as circumstances 
might suggest, as general experience 
proves that when any loss occurs in the 
mercantile world the banker will lose 
something, directly or ‘indirectly, be- 
cause the banker has the money, as 
those who have nothing to lose can by 
no possibility incur loss. It requires no 
legal or technical bookkeeping know- 
ledge to prepare a plain statement on 
the lines suggested of the results of a 
year’s trading, and unless some member 
of the firm can work it out from the data 
kept, the sooner the firm goes into 
liquidation the better it will be for them- 
selves and their creditors, as no one has 
a moral right to borrow a bank’s money 
to any «xtent and refuse a yearly state- 
meat of their affairs. No partnership 
should be allowed to wander into liqui- 
dation, as all bankers know, to their 
cost, that a receivership, clothed with 
the majesty of the law, often makes a 
slight showirg tor creditors. On the 
first note of warning that a firm is be- 
coming invoived or quarreling between 
themselves, the banker, beinga creditor, 
should take up matters with a strong 
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hand, proceeding to reorganize the 
concern, so as to save his money. A 
bad compromise is better than a good 
law proceeding any day, 


The Elemants for a Business Partnership. 


For a business partnership to be ulti- 
mately successful the members of a firm 
should be of different temperaments and 
dispositions. 
partnership may be likened to a six- 


A continuing successtul 


horse stagecuach, with one partner sit- 
ting on the box urging the horses for- 
ward ata breakneck speed, utterly re- 
gardless of everything but to ‘ get 
there,” and the other partner hanging on 
the rear brakes doing all he can to keep 
the coach from overturning, at all times 
shouting to the driver to hold on and 
not drive so fast; so between the dan- 
gers of ‘‘busting’” up and drying up 
ultimately arriving at a successful ter— 
Unfortunately most men are 
so constituted that if they cannot be 
driver they won't put down brakes; but 


mination. 


when a man is met who has the modesty 
to recognize that his own capacity is for 
putting down brakes instead of driving 
a coach and six, such a man should by 
all means be retained in the combination, 
even though he may be deemed slow and 


unprogressive. 
_a safe man to tie to will stand his firm in 


His reputation of being 


good stead in a tight money market or 
financial panic. 

Where a partnership is composed of 
one man, who is the salesman, with a 
whole-souled kind of disposition, te. 
lieving all to be honest, selling his goocs 
to a better advantage than his compet- 
itor, with supreme faith in his firm as 
against the whole world, lending rather 
than borrowing, and another, the buyer, 
a man who knows his business from end 
to end, calm and cool in judgment, never 
flustered, with no great faith in to- 
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morrow, knowing the markets by intu- 
ition, reading the signs of the times 
correctly to his own advantage, slow to 
decide, but tenacious of his opinion after 
once having made up his mind, and if to 
these two characters can be combined 
as an office man one of those suspicious 
sort of people who dislike to trust out 
their goods at all, and deplore the exten- 
sion of the credit system while admi'ting 
that no business can be done without it, 
sees that there is no profit where nothing 
is risked, watches the maturity of col- 
lections with a superstitious regard for 
daysand times, ever ready to secure a 
shaky account, knowing when to com. 
promise and how to litigate successfully, 
always calculating the ratio of expenses 
to sales, and appreciating the difference 
between profits earned and profits re- 
alized, saying little but thinking much, 
and preserving the redeeming quality of 
always having money in bank ahead of 
maturing obligations of the firm—with 
such a trioof business virtues you would 
have a model partnership. 


There is a right way and a wrong way 


to do everything. Most people will 
generally take the wrong way, not from 
anv wish to do that which is not right, 
but simply from a lack of knowledge 
and forethought. With a partnership 
that is just starting business the manner 
of keeping accounts makes but little 
difference so long as there is a correct 
record of the capital contributed and 
drawings by the partners. Most com. 
monly partnerships keep their dealings 
with the outside world in a correct man- 
ner; but when a business has been run- 
ning for some years and a new partner 
is to be admitted, anyone who has kindly 
feelings and influence with the latter 
should insist on a new set of books be- 
fore being started, and the old business 


being liquidated entirely apart from the 
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new business. In this way the incoming 
partner's money will not be used to pay 
the debts of the old concern, at least not 
without a direct record of that fact ap- 
pearing on the books of account in the 
nature of a loan from the new fi'm tothe 
old. Of course if the old firm are in 
rather a weak condition, and the money 
contributed by the incoming partner 
will be used to pay its overdue or near 
maturing notes held by the banker, it is 
not in the nature of man to expect the 
banker to give advice that will cut nim 
out of the chances of having his notes 
paid; neither is itnatural for the banker 
to make suggestions against the interes's 
of the old firm if they are his particular 
friends. Butif anyone reading this is 
a friend of an incoming partner, usually 
a young man of little or no experience, 
by all means let him insist that a new 
business be started, books andall; a 
clean, clear inventory be taken, the old 
firm paying their own debts from their 
own resources, or by borrowing in an 
open and honorable manner from the 
new firm, If this course is not pursued 
the chances are that the incoming part- 
ner will never be sorry but once, and 
that will be all the time. 


Bank Examinations, 


The introduction of a new fac2 orout- 
sider into the bank premises for purposes 
of expert examination is apt to awaken 
suspicion, and, therefore, if a public 
accountant is to be consulted, the con- 
suitation should take place outside of 
the bank; and unless he has the execu- 
tive ability to examine the bank without 
going into it at all, he is not the man 
adapted to this piece of work. The 
president should select from his clerks 
one on whom he can depend entirely for 
honesty, discretion and ,ability—a junior 
clerk being much better suited to this 
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work than an older, for defalcations are 
seldom found in a junior’s work or de- 
partment. Having made his selection, 
with the approval of his board of direc- 
tors, he should direct the examination 
somewhat on the following plan: On 
the day after the bank has taken one of 
its weekly balance sheets, the president 
should have it carefully copied into a 
blank book suitable for the purpose,and 
proceed to have every account therein 
exhibited and absolutely verified. The 
paying teller’s accounts should be check- 
ed by an actual count of the cash and 
Strict verification of all vouchers. This 
officer should, with every other clerk in 
the bank, be required to start at once on 
a new account book, and the former 
book in use should be taken in charge of 
by the president. Experience has de- 
monstrated that shortages, embezzle- 
ments, overdrafts and all other varieties 
of defalcations may or do lie buried in 
old ledgers or other books of account, 


But these same cancers can hardly be 
worked into new clean books under the 
eye of the experienced accountant, even 
though they should pass by the president 
and his junior clerk, who is really the 


accountant’s deputy. Thereceiving tel- 
ler's accounts should then be verified. 


ADVERTISING 


To obtain best results from spraying with bor- 
deaux mixture, it is of the utmost importance to 
have a reliable manufactured Bordeaux. This 
may be had of The U.S. Standard Bordeaux 


Works, 6 West St., Pittsfield, Mass., of which 
The Lenox Sprayer Co. are the proprietors, 
Their Bordeaux is an insecticide as wellas a 
fungicide; it is smooth like oil and will not clog 
the nozzle. The largest growers and nurserymen 
use it. 

Building a house, particularly if designed for 
one’s home, is one of our most interesting ex- 
periences, as upon its proper arrangement and 
equipment depends so much of the family com- 
fortand pleasure. One of the most important 
items, and one to which often not enough atten- 
tion is given, is the subject of heating. Hot 
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The general ledger should be taken 
up, and the accounts with other banks 
checked up and verified; the individual 
ledgers verified with the customer's pass- 
books as they come in from time to time. 
The outstanding loans due to the bank 
should be listed with names of endorsers, 
collaterals deposited and memoranda in 
full detail. 

An examination of this kind will take 
some time, involving a small expense, 
and be an overhauling such as few 
banks ever get. No one outside the bank 
should know that it is being conducted 
atail. If more banks were thus sifted 
from time to time, many an incipient 
defalcation would be nipped in the bud, 
many a leak stopped; the ‘‘hush-up” 
policy would be exploded, and the pres- 
ident and board of directors really know 
something of the bank’s condition before 
it was made public through the press, 
The cost of such an examination, and 
the new books, with the expense of any 
additional clerical force counted in, 
would bear about the same relation to 
the expense of the banking world as the 
expense of the salvage corps bears tothe 
fire insurance companies or the services 
of the policeman bears to the general 
public. 


NOTES. 


air, hot water and steam have come tobe the 
three methods almost universally used, and of 
these experience teaches us that a combination 
of hotair and hot water furnishes the most 
desirable sort of heating. An objection to steam 


for residences is that itis exceedingly difficult 
tO manage in moderate weather; but with a com- 
bination of hot airand hot water one can suc- 
cessfully cope with every degree of weather,and 
if there happens to be a room in the house diffi- 
cult of heating it can be effectively reached by 
the hot-water part of the system. The Weir 
Stove Company, of Taunton, Mass., manufact- 
urers of the well-known Glenwood ranges, will 
take pleasure in sending free to any address 
their literature upon the subject of hot-air and 
hot-water heating, and, of much importance, 
their Glenwood ranges. 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gens 


eral interest, and expect prompt ana careful consideration thereof, without charge. 
those submitting inquiries are published, unless special request is made to the contrary. 


Garnishment of Deposit represented 
by Certificate—Life of Demand Note. 


ADRIAN EXCHANGE BANK, 
ADRIAN, MINNESOTA, March 17, 1899. 
Editor Banking Law Journal: 

Dear Sir:— A deposited in this bank on 
July Ist, 1898, $500 on a time certificate of de- 
posit, payable to his order six months after 
date, upon the return of the certificate properly 
indorsed, andon December 31st, 1898, he cashes 
said certificate in a bank in another town,which 
bank sends it to us for collection. A few days 
prior to the time that the certificate was cashed, 
a creditorof A garnishees A’s account in this 
bank. Will the garnishment hold good, or can 
the bank cashing this certificate recover the 
amount from this bank? 

In case the garnishment proceedings were 
had subsequent to the date the certificate was 
cashed, would the bank or garnishee creditor be 
entitled to the deposit, the amount involved in 
the garnishment proceedings being over $500? 

What is the natural life of a demand note in 
Minnesota, i. e., how long after its date mus; 
proceedings be commenced to recover thereon 
as regards the maker only? Does the life ofa 
demand note commence from its date or from 
the time that payment is first demanded there- 
on? Very truly yours. 

J. P. McKinney, Cashier, 

1. The certificate of deposit being a 
negotiable instrument, and being pur- 
chased before due by a bona fide holder, 
the latter is entitled to the $500 in bank, 
as against the garnishing creditor, even 
thovgh the garnishment was prior to the 
cashing of the certificate. Wecan cite 
decisions to this effect, if desired. 

2. “In the case of a bill, note or check 
payable on demand, no exact date of 
payment is fixed in the instrument. The 
general rule is that it must be presented 
for payment within a reasonable time, 
having in view ordinary business usages, 
and the purposes which paper of that 


The names and places of 


class is intended to subserve.” La Due 
v. Bank, 31 Minn. 33. 

By § 2231 Stat. of Minn., ‘“‘Upon a 
promissory note payable on demand, a 
demand made at the expiration of sixty 
days from the date thereof without 
grace, orat anytime within that term, 
shall be deemed. to be made within a 
reasonable time,” etc. 

In view of this statute making demand 
notes overdue after sixty days, we be- 
lieve that to recover of the maker, the 
action would have to be begun within 
the period fixed by the statute of limita- 
tions,dating from the expiration of such 
sixty day period, unless a demand had 
been made and the note actually dis- 
honored during the sixty days; then the 
statute would run from the time of actual 
dishonor, 


——> 


Check to “‘A B, General Manager.” 


Newark, N, J., March 31, 1899. 
Editor Banking Law Journal: 


Dear Sir:—A check is payable to A. B., 
General Manager, and comes to bank indorsed, 
A. B., General Manager, and under it indorsed 
A B personally. A B desires to deposit it to his 
personal credit. Does not the bank which so 
takes it on deposit run all the risk of A B having 
the right to that money? Will you kindly cite a 
few leading cases distinctly showing this point. 

Vice President. 


Since the decision of the Court of 
Appeals of Maryland in Duckett v. 
National Mechanics Bank of Baltimore 
(15 B. L. J. 36; see also article on ‘*De- 
posit Accounts with Trustees and other 
Fiduciaries, 15 B, L. J. 5) it is certainly 
the wisest and safest course for a bank, 
receiving on deposit a check payable to 
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‘*A, Agent,” ‘‘A, Manager” or A in any 
other representative capacity, to regard 
the form of the check as conveying notice 
that the money represented thereby is 
not A’s individual money, but is money 
held by him in some trust capacity for 
others, and to act accordingly, While 
thousands of such checks ,made payable 
to ‘‘A, Agent,” ‘‘A, Attorney,” ‘A, 
Trustee” etc. are doubtless at the present 
time placed to the credit of the private 


” 


account of *‘A” in many banks of the 
country, treated as his irdividual funds, 


and paid out upon his individual checks, 


and no case has yet arisen going to the 
extreme that money innocently so paid, 
if misappropriated, involves the Dank 1a 


liability as participator in the breach of 
trust, the Duckett case comes very near 
to this, and less 
while holding the bank harmless for 
paying out trust money on the individual 


other, recent cases, 


check of its depositor, will not allow the 
bank to apply deposits of this character 
upon his individual debt. Therefore,we 
would regard it as the safest course for 
the banker to insist that deposits of 
checks,indicatirg a trust, should be kept 
separate and distinct from the private 
funds of the depositor, and not allowed 
to go into his general account. Ifthere 
are numerous such checks, let the de- 
positor open a separate trust account and 
the bank will then be safe in paying out 
such checks signed as Trustee, or in the 
present case, as Manager. If it is only 
a single check transaction, let the depos- 
itor collect it in some other way than 
running it through his general account; 
then if he deposits the actual ‘‘unear- 
marked” money in his private account, 
there is nothing to charge the bank with 
notice of the trust. 

In Duckett v. National Mechanics 
Bank of Baltimore, decided by the Court 
of Appeals of Maryland, December 1, 
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1897,the proceeds of a mortgage belong- 
ing to atrust estate were paid to the 
trustee by a check drawn to the order of 
the cashier of the bank in which he car- 
ried his account, as follows: ‘*Pay to 
the order of James Scott, Cashier, 
$2,024. 30 fo deposit tothe creditof Henry 
W. Clagett, Trustee.” Clagett had only 
an individual account in the bank and 
the cashier did not think it necessary to 
open a ‘trust account” for this single 
transaction; therefore the money was 
placed to Clagett’s individual account, 
was subsequently checked out by him 
The 
held liable to make good the amount to 


and misappropriated, bank was 
the trust estate. 

The court said if the bank xnowing/y 
aided Clagett’s 
breach of trust, it was responsible to the 
trust estate, that 
there was no pretence that the bank had 


and participated in 


The court admitted 


any notice or knowledge that the funds 
were trust funds “apart from the check 
and the information which it dy ts terms 
imparted” but the court said the terms 
of the check constituted an explicit noti- 
fication to the bank that Clagett was 
not the owner of the money and an equ- 
ally explicit direction to the bank zof to 
place the funds to the credit of Clagett’s 
personal account; therefore it had no 
authority to place the check to his indi- 
vidual credit and if loss ensued by rea- 
son of Clagett’s drawing the fund out 
by checks on his personal account, the 
bank is liable to make restitution to the 
trust estate. 

It is a very little step from this doctrine 
to one which wouid hold that if a check 
(instead of being made payable to the 
cashier to deposit to account of A, trus- 
tee) was made payable to ‘A, Trustee” 
or **‘A, Manager’ the bank would have 
no authority to place it to the credit of 
A’s individual account and would be 
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liable if A’s individual checks misappro- 
priated it. It is so close thereto that as 
we said at the beginning banks would be 
much safer not to receive on deposit in 
private accounts, checks drawn to their 
depositors in a trust capacity, but insist 
on trust deposits going to a trust ac 
count. This case as we said,is extreme 
and might not be generally followed,but 
nevertheless 
About the same time there was decided 
in England (Coleman v. Bucks and Oxon 
Union Bank, High Court of Justice, 
Chancery Division) a case involving 
similar facts, in which just the contrary 
The proceeds 
of a mortgage were transmitted toa 


should not be ignored. 


conclusion was reached, 


bank with instructions “to place to the 
of James Gurney’s Trust Ac- 
Gurney had an individual ac 


credit 
count,” 
count only and the bank thought it un 
necessary to open a new account for the 
single transaction, and placed the money 
to his credit in the individual ac- 
count 

The Court said the bankers should 
have carried the money toan earmarked 
and separate account, but their act in 
carrying it to the only account then open 
with James Gurney, was innocently done, 
without the slightest notion that a breach 
ot trust was intended, without any idea 
oi benefit to themselves, and Gurney 
knew of this shortly afterward and 
adopted what had been done. To hold 
the bank liable under these circumstan- 
ces, the Court said, would be carrying 
the doctrine further than it had been 
carried in any of the cases that had been 
cited. The court considered the point 
that if the money had been first carried 
to a trust account, it might be that the 
trustee would not so readily have com- 
mitted the breach of trust; but this con- 
sideration did not alter the conclusion 
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reached. One of the leading cases on 
the general subject which will be found 
instructive, is National Bank v. Insur- 
ance Co. 104 U.S 54. From this case 
it can be deduced thatitis safe for a 
banker to honor checks drawn, in pro- 
per form, upon a trust account without 
inquiring whether they are or are not 
misappropriations, but it also shows that 
where an account is carried in which 
trust and private fnnds are mingled,the 
banker cannot apply the deposit upon an 
individual debt of the depositor to the 
detriment of the claim of the cestui que 
trust, 

In this case the general agent of an 
insurance company carried an account 
with his bank as ‘A, General Agent” in 
which was deposited moneys received for 
premiums,etc.; and also private moneys, 
and he checked on the deposit for private 
uses, as well as in settlement of monthly 
balances payable to the insurance com - 
pany. When the account was closed 
there was a balance to his credit and 


the bank, regarding the account as an 
individual one, sought to apply the bal- 
ance of deposit upon his private debt to 
it The Bank was not allowed a lien 
against the account for the depositor’s 
private debt but was held chargeable 


with knowledge of the trust fund. The 
presumption of law was applied that in 
such a mixed account, the earliest with- 
drawals were of private funds, rather 
than trust funds; hence the balance was 
held to be a trust fund, to which the in- 
surance company was entitled. As to 
the checks paid by the bank, however, 
for the depositor’s private debts, the 
Court held that when drawn in proper 
form, the bank was bound to presume 
that the depositor in so issuing them, 
was lawfully performing his duty, and 
to honor them accordingly. 
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Check Lost in Mail. 


CANADIAN VALLEY BANK, 
CANADIAN, Tex., April 6, 1§99. 
Editor Banking Law Journal: 


A sends check to B for collection and credit. 
B sends to C for collection and credit. C sends 
it direct to the bank on which it is drawn, The 
check is lost in the mail and does not reach its 
destination. It is impossible to get duplicate. 
Who is the loser? a 

If C was the owner, taking title tothe 
check when he received it, he would be 
the loser~—losing his own property. 
There are cases where banks have ac- 
quired title to checks under indorse- 
ments “for collection and credit,” de- 
pending upon special facts, but generally 
title does not pass, but the bank holds 
the paper as agent for collection. We 
cannot satisfactorily conclude as to C’s 
ownership, without more detailed facts. 

Assuming C to be agent for collection, 
and the check to remain the property of 
A, then it would be A’s loss, wa/ess there 
was negligence on the part of the agent. 
Now, mailing a check direct to the 
drawee is quite universally held to be 
negligent, making the agent responsible 
for any loss resulting from that course. 
Generally, such loss arises from some 
default of the drawee. But loss in the 
mail, not drawee’s default, was the 
cause of the loss here, and such loss 
might equally have occurred had the 
check been mailed to an agent in the 
place ofthedrawee. Probably,however, 
the courts would hold that C did some- 
thing with the check which he was not 
authorized to do—mailed it to the 
drawee—which the law characterizes as 
a negligent act; and that as lossoccurred, 
C must be responsible for it. 


Tax on Checks. 
First NATIONAL BANK OF SEATTLE, 
SEATTLE, WASHINGTON, April 11, 1899. 
Editor Banking Law Journal: 


DeEaR Sir:—In your November, 1895, issue, 
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the head of ‘‘War Revenue Officia’ 
Decisions’, a decision of Commissioner Scott is 
quoted which holds that a check drawn in Londo: 
on a New York bank in favor of a resident of 
Kentucky should be stamped by the payor before 
being paid, as though it were an inland bill. 
That is, twocents for amounts not exceeding 
$100 oo and two cents for each additional $100.0 
or fractional part thereof. Has not thisdecision 
been modified since, else how is it that the 
Canadian banks in drawing on their correspond- 
ents inthe United States only affix a two cent 
stamp to their checks for whatever amounts 
they may be drawn? 

2nd. 
the Commissioner of 


under 


Has a decision ever been rendered by 
Internal Revenue to the 
effect that a bank checkif presented by the 
drawer in person and paid to him, does not 
require a stamp? 
Yours truly, 

L. Turner. 


1. The decision of Commissioner Scott 
was reversed on March 31st, and the 
modified ruling is published at page 210, 
this number. When payable at sight or 
on demand, two cents is the entire tax, 
irrespective of the amount, 

2. No. 


Taxon Cash Memorandum. 


April 15, 189y. 
Editor Banking Law Journal: 
Dear Sir:—Does a memorandum like the 
enclosed, signed by a depositor,require a stamp? 


Pembina, North Dakota : 
Merchants Bank of Pembina, charge my : 
* account Dollars for cash receiv—- : 


The Commissioner of Internal Revenue 
has ruled, pursuant to advice of the At- 
torney-General, that a receipt given to a 
bank by a person to whom the bank is 
indebted as a depositor, is no more sub- 
ject to stamp than a receipt given for 
any other debt or demand. 
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The above ‘‘Cash Memorandum” par- 
takes of the nature of a receipt given to 
a bank by a depositor, but it is also 
coupled with an order of the depositor 
to ‘‘charge my account” with the money 
received. Sucha form has not, so far 
as we are aware, been passed upon by 
the Internal Revenue Office, and, of 
course, we Cannot predict with certainty 
what ruling would be made. This order 
is not one for the payment of money,but 
to charge the depositor’s account with 
money already paid him, and probably 
would beheld not subject to tax, At 
the same time,as a bank would have un- 
doubted authority to charge a deposit- 
or’s account with money paid him upon 
his receipt, an ordinary receipt, such as 
has already been ruled upon, omitting 
the order to charge the account, would 
answer the same purpose, and be free 
from question as to the tax. 
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BRIEF REPLIES, 

J. D. Iowa.—The Attorney-General 
of Iowa gave an opinion in 1897 that 
state banks whose stock was held by two 
or three persons previous to the enact- 
ment of the Code which took effect 
October 1, 1897,were compelled by Sec-. 
tion 1866 of the Code, to increase the 
number of their stockholders in order 
that they might elect five directors. 
You will find this opinion reported in 
the Bankinc Law Journat of January 
1898, at page 46. The theory that a 
charter granted by the state permitting 
a lesser number of directors could not be 
subsequently amended because it would 


impair the obligation of a contract, was 
held untenable. 


D. J., Wyoming—You will find an 
opinion covering the question you sub- 
mit in the March Journal at page 175, 
under the title ‘‘Certificate ot Deposit 
as Security for Gambling Credit.” 


THE NEW ENGLAND CLEARING HOUSE SYSTEM. 


The Boston Clearing House has un- 
taken the collection of checks on New 
England banks and the distribution of 
the proceeds, to begin with the State of 
Massachusetts and add as soon as pos- 
sible the other New England States, one 
by one. The manager of the Clearing 
House is given a number,and represents 
all the out-of town banks consenting to 
the arrangement To him are presented 
daily at one o'clock, checks on these 
banks. He does not settle for these 
checks on the same day,but on a second 
or third day thereafter, which gives him 
time to send the checks to the banks on 
which drawn and receive back their 
checks on their Boston correspondent at 
par. The manager takes part in the 
morning’s clearings, and each day’s set- 
tlement by him therefore represents a 


debit against him of the amount of out- 
of-town checks received on a certain 
previous day, and acreditof the various 
checks on Boston banks received by him 
from out of town, Provision is made to 
cover the case of delayed remittances, 
where the manager might find himself 
‘‘short;” also checks ‘‘not good,” etc. 

The procedure leading up to and in- 
cluding the adoption of this system, 
showing in detail the method of opera- 
tion,is set forth in the documents printed 
below. They embrace— 

1. Report of special committee rec- 
ommending plan. 

2. Form of letter sent by manager of 
Clearing House to out of town banks, 
requesting consent and co-operation, 

3. Form of letter by out-of-town bank 
consenting to arrangement, and agree- 
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ing to remit for checks on it at par. 

4. Proposed amendments to Clearing 
House articles to effect plan. 

These amendments having been unan- 
imously adopted by the Clearing House 
at its annual meeting on April Io, 1899, 


the plan thereby became established. 
I, REPORT, 

The special committee, to whom the subject 
of collecting New England bank checks was re- 
ferred, begs to report that in its judgment it is 
advisable and practicable for the Clearing 
House to undertake thecollection of such checks 
and to distribute the proceeds thereof, begin-- 
ning with the State of Massachusetts and add- 
ing other New England States, one by one, as 
soon as possible. 

It is recommended that the work be done at 
the Clearing House by the manager, under the 


supervision of the Clearing House committee 
Those banks who choose to avail of this method 
of collecting their checks shall deposit them at 
some fixed hour, say one o'clock each day. 
The checks should be assorted—checks on each 
out of town bank in separate package, with 
a slip attached, bearing a list of the checks, 


and a complete list should accompany the 
checks, showing the total amounts on each re- 
spective bank. The Clearing House employees 
assigned tothat duty should send the checks 
forward to the banks on which they are drawn, 
so far assuch banks will undertake to remit for 
checks on themselves at par, by drafts on their 
Boston correspondents. In some cases checks 
on all the banks in one town or city will proba- 
bly be collected through cne bank. The checks 
may be sent by mail or by express as found nec- 
essary. 

The manager of the Clearing House should 
have a desk and number assigned, and take 
part in the morning settlements, collecting 
through such settlements the various checks on 
Boston banks received by him, aud paying in 
the same way to the Boston banks their re- 
spective proportions of the checks forwarded 
two or three days previously as may be arranged. 
each day’s settlement by the manager should 
represent the amount of foreign checks received 
on acertain previous day, and the debits and 
credits should beequal in amount. In case, how 
ever, remittances should be delayed so that the 
manager should not have sufficient funds to 
meet the charges against him, he would charge 
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against the several banks their respective 
amounts of such delayed remittances through 
the morning settlement. or settle with the banks 


their respective proportions of such delayed re 


mittances in the payment of balances by the 
debtor banks and the distribution of balances 
to the creditor banks. 

Forms of letters, which may be sent to Mas- 
sachusetts banks, and of letters to be sent to 
other New England banks, with copies of the 
letters addressed to 


the Massachusetts banks, 


accompany this report. By order of the com- 
mittee, 


Francis B. Sears, Secretary. 


FORM OF LETTER OF RFQUEST. 


BOSTON CLEARING HOUSE, 
Boston Mass., ——, 1899. 
» ee... 


DEAR SIR: 


To meet certain objections and requests it has 


Cashier. 


been considered expedient to modify the plan 
heretofore suggested fora system of clearing 
New England checks, and to have all the work 
done through the Boston Clearing House instead 
of through the correspondent banks in Boston. 
The committee therefore begs to asks if, on re- 
ceiving from the manager of the Boston Clear- 
ing House in one letter, checks on your bank 
received on deposit in Boston banks represented 
in the New Engiand Clearing House, you will 
send by return mail to the manager of the Bos- 
ton Clearing House a draft on your Boston cor- 
respondent for the amount of such checks at 
par. 

It is thought wise to begin this work with the 
State of Massachusetts, and to add the other 
New England States as soon as the new system 
is working successfully. 

You are doubtless aware of the recent action 
of the banks in New York city, placing a dis- 
count upon checks drawn On the various points 
in the United States, excepting only a few of 
the large cities. The associated banks of Bos- 
ton believe that the plan which they propose to 
adopt will be found more satisfactory to the 
banks and business community in this section 
of the country than the New York plan. Ifthe 
Boston banks are willing to assume the labor 
and expense required to continue the circulation 
of New England checks at par, and, in so do- 
ing, to provide for the continued collection, 
without charge, cf the New England checks 
which you receive and send to Boston, they 
feel that, in asking you to remit for checks on 
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your own bank without charge, they are not 
making an unreasonable request. 
Yours truly, 
N. G. SNELLING, 
Manager of the Boston Clearing House. 


Ill, FORM OF LETTER OF CONSENT, 


N. G. SNELLING, Esq., 
MANAGER Boston CLEARING HOusE, 

DEAR Sir: 

This bank hereby undertakes to remit by re- 
turn mail at para draft en its Boston corres- 
pondent for the amourt of checks on itself re- 
ceived each day from the Manager of the Boston 
Clearing House, this arrangement to take effect 
whenever the Manager shall begin the collection 
of checks throughout this State, 

Yours truly, 


CASHIER, 


Iv. PROPOSED AMENDMENTS TO THE ARTI- 
CLES OF ASSOCIATION OF THE BOSTON 
CLEARING HOUSE, 

Preamble: The undersigned banks 
in the city of Boston, for the purpose of 


effecting a more pertect and satistactory 
settlement of the daily exchanges and 
collection of checks and other items ,and 


of the balances resulting therefrom, 
hereby associate together for that pur- 
pose, and agree upon the following ar- 
ticles of association: 

Sec. 2. The objects of the association 
are the effecting at one place and one 
time of the daily exchanges between tne 
several associated banks, and the pay- 
ment at the same place of the balances 
resulting trom such exchanges, and the 
collection of checks and other items 
drawn upon and payable by banks, 
bankers and trustcompanies throughout 
the New England States, and the distri- 
bution of the proceeds thereof to the 
members to whom they belong; but the 
association shall in no wise be responsi- 
ble in regard to such exchanges, nor in 
regard to the balances resulting there- 
from, excepting so far as such balances 
shall be actually paid into the hands of 
the manager; nor for the solvency of the 
banking institutions on which checks 
and other items entrusted to it for col- 
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lection may be drawn; nor for the sol- 
vency of whatever collecting agents may 
be employed. The responsibility of the 
Clearing House is strictly limited to the 
faithful payment and distribution, by 
the manager, of the money and checks 
actually received by him under this con- 
stitution; and should any loss occur 
while the money is in the custody of the 
manager it shall be borne and paid by 
the associated banks in the same pro- 
portion as the expenses are to be borne 
and paid, as is hereinafter provided. 

And in making collections outside of 
Boston should any loss be occasioned by 
the error or neglect of any Clearing 
House employee, such loss shall be 
borne and paid in the same proportion 
as the expenses of collecting New Eng- 
land items outside of Boston are to be 
borne and paid, as provided in sec- 
tion 20. 

Sec. 11. (To be added at the close of 
the present section.) 

The hour for depositing at the Clear- 
ing House for collection New England 
items outside of Boston shall be one 
o'clock p. m. each day and the proceeds 
of such items when collected shall be 
distributed through the regular morning 
settlements in such manner and at such 
times as may be prescribed by the Clear- 
ing House committee. 

Sec. 13. (To be added at the close of 
the present section. ) 

For the purpose of collecting New 
England items and distributing the funds 
received in payment thereof, the Clear- 
ing House itself may take part in the 
moraoing settlements as No. , if so 
ordered by the Clearing House commit- 
tee; and whenever checks which are nut 
good are charged against any member 
of the association by the Clearing House 
such checks shall be returned to the 
manager of the Clearing House as soon 
as itshall be found they are not good, 
and in no case shall they be retained on 
Saturdays after half-past eleven o’clock, 
nor on other days after one o'clock; and 
the manager shall immediately notify 
all members of the association in pay- 
ment of whose collections such checks 
shall have been received, and shall re- 
imburse the bank returning the checks 
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not good by his draft upon the Clearing 
House, to be collected through the ex- 
changes of the following day, and at the 
same time shall charge against each 
bank in the Clearing House its respect- 
ive proportion of the amount of such 
checks returned not good 

‘Sec. 20. The expenses of the Clearing 
House, not including the expense of 
printing, which shall be apportioned 
equallv, nor the expense of collecting 
New England items outside of Boston, 
provided for elsewhere in this section, 
shall be borne and paid as follows: 

.« Each bank shall pay one hundred and 
twenty-five dollars ($125) annually, and 
the remainder of the annual expenses 
beyond the amount so raised shall be 
assessed upon the several members of the 
association, pro rata, according to the 
average daily amounts which each bank 
shall have sent to the Clearing House 
during the preceding year. Any bank 
or other corporation outside of the Clear- 
ing House, whose settlements are made 
through the Clearing House by another 
bank as a member of the association, 
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shall pay such sums annuallv as may be 
demanded by the Clearing House com- 
mittee. 

All additional expenses incurred in the 
collection of items outside of Boston 
sha‘l be borne and paid as follows: 

Each bank availing itself of this col 
lecting agency shall pav an assessment 
of one hundred dollars ($ oo) yearly, in 
advance. All the expenses above the 
amount thus received shall be divided 
among the banks assessed as above, pro 
rata, according to the average daily 
amounts of New England checks outside 
of Boston which each bank shall have 
sent to the Clearing House during the 
preceding year, excepting the expense 
of printing, which shall be apportioned 
equally, and excepting further that any 
special charges for exchange or other 
wise shall be paid pro rata, according to 
the respective amounts, by the banks 
owning the checks upon which such 
charges are made. All question of such 


charges shall be determined by the man- 
ager of the Clearing House, subject to 
the revision of the C. H Committee. 


SAFEGUARDING THE CLERICAL FORCE. 


Perhaps too little attention is gener- 
ally paid to the personal interests and 
the personal advantage of the clerical 


force, In the matter of bank examina- 


tions and systems of bank bookkeeping, 
for example, the fact is often lost sight 
of that the clerks have as lively a con- 


cern for correct and exact methods as 
It 


is arule of correct letter writing that 
a person must not only say what he 
means, but must say itin sucha way that 
hecannot possibly be thought to mean 
anything else. So in bank accounts, 
they must not only be kept right, but 
must also be kept in such a way that 
nobody can possibly say they are wrong. 
A thorough and correct method of book- 
keeping is one of the greatest safeguards 
that the clerical force can have, Indeed, 
it is not going too far to say thatitis one 
to which they are entitled. “ Second tes- 


the directors and the stockholders. 


timony” is always valuable, and it is an 
excellent idea to have the system so ar- 
ranged that the whole work must inter- 
lock, so that no one book can be wrong 
without showing up the error by throw- 
ing out the general proof. Of course this 
cannot be done in every little detail, but 
in the main parts of the work it can be 
carried out with considerable perfect- 
ness. It is a great satisfaction toa clerk 
to know that his work is right, and it is 
no less satisfactory to have that correct- 
ness show for itself, and in such a way 
that it cannot be disputed. Likewise 
with respect to bank examinations. Fre- 
quent and thorough examinations are 
the greatest protection to the clerical 
force. Such examinations not only guar- 
antee the correctness of the work, but 
also act as a stimulus to the indolent or 
careless, and asan incentive and encour- 
agement to the industrious and careful. 


B. 
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CURRENT NEWS AND TOPICS. 


Smbracing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value ot this department. 


We publishedin the March Journal theamend- 
ment to the constitution of the New York Clear- 
ing House and rules and regulations regarding 
collections outside the City of New York. Since 
such publication,the Clearing House Committee, 
on March 3Ist, made an important ruling in 
modification of the minimum charge of ten cents, 
namely, that checks of small amounts deposited 
by the same ferson at one time for collection 
out of town, will not be required to pay the 
minimum charge of ten cents on each check, 
even though they are upon different points but 
they can be bunched together and the whole 
subjected to one such charge, according as they 
are payable within the territory wherein the 
is fixed at 1-10 of 


charge one percent. or the 


territory upon which it is }¢ of one per cent. 


Owing tothe certainty that in the next few 
months the expenditures of the government will 
be largely in excess of the receipts, Secretary 
Gage has decided to withdraw a considerable 
part of the deposits of the government funds 
now lying in banks in New York and other large 
cities. The Secretary estimates that during the 
next three months the expenditures will be 
about $20,000,000 larger than the receipts be- 
cause of the necessity of paying the indemnity 
fund to Spain, provided for by the Paris treaty. 

The plan is to draw on the New York banks 
for a total of about $10,000,000 at regular inter- 
vals between now and July 15,or rather less 
than $1,000,000 a week. Secretary Gage says: 
“A large part of the government expenditures 
are madein Wali street, sothat the banks will 
receive again a large part of the funds they re- 
lease on account of this withdrawal.” 


The Caucus Committee on Currency Reform 
of the Republican party will shortly begin its 
sessions at Atlantic City, N. J., for the prepara- 
tion of a practicable scheme of currency reform, 
and frame a bill, which will be the bill of the 
Republican party in the next congress. One 
probable feature of the bill, it is said, will be a 
provision for carrying out the president's re- 


commendation as to the greenbacks. Itis also 


said that there is strong opposition among the 
great financial institutions of the country, both 
in the east and the west, to amending the bank- 
ing laws to perm national banks .o issue circu- 


lation upon their commercial assets. The weak 
and the small banks would be glad to do so,but 
the stronger and more important institutions 
are fearful of the authority being abused and 
weakening the general financial condition of 
the country. 


Ata meeting of the executive committee of 
the Indianapolis Monetary Convention, held in 
the New York Chamber of Commerce on April 
8, a declaration for a flexible currency, based 
upon the gold standard, was adopted. The 
meeting was called by the chairman, H. H. 
Hanna of Indiana, for the purpose of getting 
the advice of the committee upon the recom- 
mendation to be presented to the Republican 
caucus committee of the House of Representa- 
tives, which meets in Atlantic City on April 17, 

Among those who attended were Mr. Hanna, 
the chairman; Henry C. Payne, of Wisconsin; 
H. H,. Kohlsaat, editor of the ‘‘Chicago Times- 
Herald;” William R. Grigg, of Richmond, Va.; 
William E. Dodge, George Foster Peabody, 
James Speyer and Morris K. Jesup, of New 
York city; William C. Cornweil ot Buffalo; 
Hiram A. Fletcher, of Grand Rapids, Mich.; 
Rowland G. Hazard, of Rhode Island; and 
Eugene Levering of Baltimore. 

Two members of the monetary commission— 
former Secretary Charles S. Fairchild of New 
York, and William B. Dean of Minnesota— 
were present by invitation, and discussed some 
of the changes proposed in the present mone- 
tary system. Charles S. Hamlin of Bo ton, re- 
cently Assistant Secretary of the Treasury, 
was elected a member of the executive commit- 
tee. A report was made by a sub-committee 
and adopted, declaring the bill of the mone- 
tary commission to be broad and compre- 
hensive in its scope, and containing such pro- 
visions as are necessary to settle the financial 
problem, but authorizing the chairman to sug- 
gest such modifications as might be necessary 
to obtain legislation not inconsistent with the 
principles of the bill. The following resolution 
was adopted unanimously as the expression of 
the committee: 

**Resolved, That the executive committee of 
the Indianapolis Monetary Convention continue 
to urge upon Congress the adoption of a mone- 
tary system based upon the gold standard, ade- 
qusate in volume and _ sufficiently flexible in 
character to afford the legitimate means to our 
producers and manufacturers for meeting the 
rapidly expanding volume of domestic trade, 
and for competing upon equa! terms in the 
world’s markets with other nations,thereby giv- 
ing full employment and just returns to Ameii- 
can labor.” 

Mr. Cornwell invited the committee to hold 
its next meeting in Buftalo, A similar invita- 
ton wasex endeil Ly Mr. Grigg on behalf of 
R.chmond, Va. 
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We take pleasure in inviting the attention of 
our readers to the card of Mr. Harry Emmons, 
of Wilmington, Delaware, appearing for the first 
time this issue in our list of ‘*Representative 
Attorneys.” Mr. Emmons will attend faithfully 
and wellto all businessin his section of the 
country which our readers may choose to en- 
trust to him, 


Richard B. Shepard, Attorney-At Law, Suite 
120-125 Commercial Block, Salt Lake City, Utah, 
has succeeded to the business of the firm of She- 
pard & Sanford, who for several years,have had 
representation in our Attorneys’ List. The card 
of Mr. Shepard will be found in this number. 
He isa prominent attorney, well knownas a 
successful advocate. Bankers having Utah 
business can do no better than to retain him. 


ADVERTISING MANAGER'S COLUMN. 


Attention is called to the advertisement of A, 
E. Brown, accountant, Faribault, Minn., who 
advertises a system of bookkeeping, or rather a 
system of balancing, doing away entirely with 
the long, much-dreaded trial balance. If you 
are looking for a system by which you can save 
many hours of your time, and much worry, by 
which you can do away entirely with the long 
trial ‘balance, by which a statement of your 
business is fully shown after each posting, by 
which the accuracy of your work is fully proven 
without extra work, we would advise you to 
write Mr. Brown, who will take pleasure in 
giving you full and definite information con- 
cerning the system. The price is within the 
reach of all. 


The ‘*Public Accountant” is a monthly pub- 
lication devoted to the interest of public ac- 
countants, published by William H Vollum of 
Philadelphia. The accountancy profession gen- 
erally have welcomed it and accorded it most 
generous support. We would suggest that such 
of our accountant readers as have not seen this 
publication write fer a sample copy. 


If you contemplate to build orimprove you will 
find the most practical suggestions in **Up-to- 
Date Homes.” The latest book outon residence 
architecture, showing over 100 illustrations of 
photos and plans of the latest built homes, 
handsomely bound in cloth, printed on heavy 
plate paper. 

*‘Up-to Date Homes” will solve the problem 
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of incorporating attractive, comfortable and 
convenient features, together with spacious 
apartments in homes where the amount to be 
used forthe building is limited. 

Every design is new, original, attractive and 
well planned, and notcopies of some old *‘stand- 
bys” used years ago 

**‘Up-to-Date Homes” will 
address, postpaid, for $1. 
Moratz, Bloomington, III. 


be sent to any 
Address PauLO. 


The Business Publishing Co., 32 Lafayette 
place, New York, has issued a new list of books 
for business men, embracing a careful selection 
ot some of the best books on 
economics, 


business and 
Many readers might find this list 
useful for reference, and should 


copy. 


write for a 


A Visit to the Bettini Phonograph Labora- 
tory.—The Phonograph Laboratory of Lieut. 
Bettini, at 110 Fifth avenue, New York, is one 
of the most interesting places to visit, and is 
the rendezvous of the most prominent artists 
who take pleasure in calling on him. Lieut. 
Bettini is a well-known feature in New York, 
and by his inventive gift he has acquired a 
world-famed reputation. His private room is a 
very artistic one, and represents a unique and 
valuable collection of autographs and photo 
pictures of the most famous artists and com-= 
posers. 

It is most interesting to see the revolution of 
his Micro-Phonographs, as he calls his dia- 
phragms, and after hearing the reproduction of 
one of his artistic records through his latest 
diaphragm, one can say that he has given a soul 
to the phonograph. 

His latest model of reproducing attachments 
for the Edison machine and the Columbia 
Graphophone is certainly striking. Every 
Edison machine or Columbia Graphophone can 
be fitted with one of the types of his micro- 
diaphgrams, and the results are simply wonder- 
ful. 

The new micro-diaphragm for the oClumbia 
Graphophone is so constructed that by a very 
simple and ingenious device it can be perfectly 
adjusted to any (old or new style) graphophone, 
also the model of the new reproducing at- 
tachment for the Edison Standard Phonograph, 
which is now on the market. It improves his 
machine wonderfully, and I am sure there will 
be the same demand for these attachments 
that there is for the other Bettini diaphragms 
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which are certainly wonderful reproducers of 
sound, 


The growth of the mail order business during 
the past few years is one of the most remarkable 
features of trade. Owing to keen competition, 
strict postal rules, and the watchfulness ex- 
ercised by newspaper and magazine publishers 
to keep their columns free from all frauds and 
swindles, only the most reputable houses are 
engaged in the mail order business, a fact which 
has created the great public confidence that has 
made this business such a success, In this issue 
Jay G. Shumway of Pottsville, Pa., advertises 
pocket knives anda Fourth of July special, 
consisting of a fine revolverand blank cartridges, 
Mr. Shumway’s line embraces three fine knives 
made of the best razor steel, of excellent work- 
manship and handsomely finished. The revolver 
is a first-class make, automatic shell-ejecting, 
double-action firearm, It is well made and is 
beautifully nickel plated. The cartridges are 
made by a firm of national reputation, and are 
guaranteed to give a good report of themselves. 
Considering its size,weight and convenience, no 
more noisy Fourth of July combination than 
this revolver and cartridges exists. 


We would call the attention of our readers 
who are lovers of out of door sports to the Vik- 
ing canvas folding boat, advertised in another 
column. It is light, strong and durable, It is 
quickly taken apart and made into a small bun- 
dle and taken as baggage any where. It hasa 
very light draught and is perfectly safe, No better 
boat for duck shooting or fishing made. Take 
one with you when you take your summer out- 
ing and add greatly to your enjoyment, Send 
to the makers, Glascock Bros. Mfg. Co., Mun 
cie, Ind., for their free boat booklet. 


A Useful Beauty.—Every one feels the crying 
need of some receptacle, box or place where he 
can toss his hat, coat, gloves, umbrella, or any 
one of his dozen possessions which are always 
in the way. The most ingenious device of this 
sort is a hat, coat and parcel rack, made by O. 
F. Rogers & Son of Kendallville, Ind., whose 
household specialties are sold in ali parts of the 
United States. The rack holds any old thing 
secure and out of the way. Its polished wood 
and brass make it a handsome ornament to any 
room. The price is astonishingly low; but for 
this we refer to the advertisement in another 
column, 
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Bankers and lawyers without doubt are two 
classes of business men marked by being prop- 
erly dressed, and their position demands this; 
but there is generally one faulty place in their 
make-up, which perfected, adds more to their 
appearance than all else. 

Their clothes are generally of fine material, 
artistically made, the hat well-selected and the 
shoes excellent, but notice how many have heels 
worn off on the back or side that destroys greatly 
the balance. 

In Freeport, Ill., there is an ingenious little 
device made that, applied to the heel, keeps it 
perfectly straight, and is worth its weight in 
gold, See the advertisement in this Journal, 
and sendtwenty-fivecents for a pair right away. 
They are ‘out of sight” and nice. 


A person’s business character is very often 
judged by the stationery used. Many times 
business is lost just because the business man 
thinks it costs too much to have his note heads, 
envelopes, cards, &c., printed—he uses a rub= 
ber stamp—and printed right, on good paper, at 
a very reasonable figure. Such a figure is called 
to your attention in the ad. of Parker Co,, Box 
2799, Boston, Mass, It must not be thought 
that they do only this; they have sets at higher 
prices with high-grade goods, and also do print- 
ing of every description, on most anything, ex- 
cept trashy goods, which they will not do at any 
price. The Parker Co. do general bank work, 
and if readers are interested, write them and 
enlist their services. 


Yachting time is now near at hand. Thomas 
Clapham of Roslyn, L. I., builds racing and 
cruising yachts to order, and makes a specialty 
of light-draught, uncapsizable yachts. He also 
has an improved process of making sails 
mildew-proof, which with washing, scourin~. 
and bleaching is done at short notice. See card 
in another part o1 tne journal, 


Attention is invited to the advertisement of 
the Weis Binder Co., 95 Jackson Avenue, Tol- 
edo, Ohio. They sell a patented binder which 
looks and binds like a book, and is usefal to 
bind magazines at home or in the office. Full 
particulars are given in their advertisement, 
This Company also puts up a superior mucilage 
in a tube, with brush ready for use, known as 
the ‘Weis Brush Tube and White Mucilage,’ 
which is largely used in banks and business 
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offices all over the country and pronounced as 
giving the highest satisfaction. The price of 
this is very reasonable, considering its merit. 


Readers interested in duck boats will note the 
advertisement of W. H. Mullins, of Salem, Ohio, 
who makes a duck boat in sheet metal, which 
will last a life time. Price $20. Hundreds of 
these boats are now in use. Mr Mullins issues 
a catalogue which will be sent upon applica- 
tion. 

It is with pleasure wecall attention to the 
advertisement of H. M. Sprague, manufacturer 
of Sprague’s Patent Rubber Packed Boats and 
Canoes. Mr. Sprague has gained a world wide 
reputation in Boats and Canoes. He is without 
doubt, of all canoe builders, the builder of the 
lightest, and will furnish any weight with his 
Patent Rubber Improvement. He has devoted 
his lifetime to the Boat and Canoe business and 
knows just what is wanted in this line. 


Attention is invited to the advertisement of 
the ‘‘Check Voucher Stamp,” manufactured 
by the Frank E. Webner Co. of Chicago, 
This isa rubber stamp to be imprinted ona 
check, containing a form which makes the check 
at once a letter of advice and voucher for the 
payment, dispensing with the necessity of a 
receipt. It saves time, stationery, discounts and 
misunderstandings. 


Connoisseurs of fine whiskey will be inter- 
ested in the history of the ‘‘Mammoth Cave” 
brand, advertised in this paper by Aug. Col- 
dewey & Co, It is an 1882 Kentucky Bourbon, 
a sixteen-year-old whiskey, bottled in bond. 
This is the whiskey in favor of which the Treas- 
ury Department granted the extraordinary con- 
cession of being drawn from the barrels and 
bottled, owing to the dangerous condition of 
the cooperage, and which Secretary Gage 
granted, after proper investigation of the state 
of affairs by his agents, and yet from which he 
suffered some severe criticism, owing to the 
unfortunate fact that the lot was practically 
owned by his old bank, the First National of 
Chicago. In the lot, at that time, some 2,000 
barrels, was one particular lot of D. L. Moore, 
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the son-in-law of W. H. McBrayer, which is 
practically the same whiskey as the famous W. 
H. McBrayer, being made in 1882 under exactly 
the same formula. This lot was purchased by 
Coldewey & Co., owing to its rare quality, and 
was selected previous to the resignation of Mr. 
W. G, Coldewey as president of the Louisville 
Public Warehouse Company, where the entire 
lot of whiskey was stored. Mr. W. G. Coldewey 
is now manager of the firm of Coldewey & Co. 
There is no doubt that such a fine old whiskey 
is offered the consumer under government su- 
pervision. 


To users of typewriters we wish to call atten- 
tionto the typewriter paper advertised in the 
BaNKING LAw JouRNAL, The paper is a water- 
marked linen, specially adapted to the purpose, 
and is giving universal satisfaction. It is sold 
at a very low price, printing included. A postal 
will bring samples. Address Louis Fink & Son, 
59 S. Fourth street, Philadelphia. 


Attention is invited to the ad of the Gem 
Moistener for moistening envelopes and stamps. 
People as a rule do not know what risks they 
take in moistening envelopes with the tongue, 
which often brings on disease, and in a number 
of cases blood poisoning and death. Thisisa 
very simple arrangement—can be carried in the 
pocket and used anywhere, and is having a very 
large sale, which it certainly deserves. 


A good ink is necessary in every business, 
Recognizing this, H. W. Lloyd in 1873 first con- 
ceived the idea of putting inks on the market in 
concentrated form in shape of packets, and 
known as the Lloyd Ink Extracts. Since that 
date they have gone into general use in thou- 
sands of the counting houses of the world. 

A fact in favor of their excellence is shown in 
the statement from the manufacturers that for 
one color alone, that of red, the sales amounted 
to twenty thousand packets in the year 1898. 
These inks are put up in the form of dry and 
powdered concentrations, will keep in a dry 
place for any length of time, and are instantly 
changed to beautiful inks by the addition of 
water. They are not affected by climatic condi- 
tions. 





